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Organic Waste Bans: Beyond the Compost Heap
David Lee*

Introduction
Food waste and food insecurity are strange bedfellows, but
in the United States they shamelessly walk hand-in-hand. The
USDA’s Supplemental Nutrition Assistance Program1 (“SNAP”) and
the Emergency Food Assistance Program (“TEFAP”) 2 are two
federal programs that provide for large numbers of people in the
United States. 3 Local food recovery and donation programs serve
their communities as the “backbone of the America hunger response”
efforts.4 While many American households continue to report their
*

The author is a student of the University of Arkansas School of Law, Class of
2021. He would like to thank Professor Beth Katya Zilberman for her guidance
and comments throughout the process of writing the substantive portion of this
note. Additionally, he would like to thank Professor Sara Gosman for her vital
feedback that helped shape the note. He would also like to thank his fellow editors
on the Journal of Food Law & Policy, Channing Burd, Laura Edmondson,
Samantha Dillahunty, and Ron Turley, for their help and revising this note. Finally,
the author would like to thank his wife, Jenny, and his family and friends for their
unwavering support.
1
Food & Nutrition Serv., Supplemental Nutrition Assistance Program (SNAP),
U.S. DEP’T AGRIC., https://www.fns.usda.gov/snap/supplemental-nutritionassistance-program (last visited Apr. 20, 2020) [hereinafter SNAP]. SNAP is likely
the most well-known of numerous federal programs whose purpose is to take
abundant or excess food production and make it available to people with food
insecurity. See Nat’l Agric. Library, USDA Nutrition Assistance Programs, U.S.
DEP’T AGRIC., https://www.nal.usda.gov/fnic/usda-nutrition-assistance-programs
(last visited Apr. 20, 2020), for a list of many other federal food assistance
programs.
2
See generally FOOD & NUTRITION SERV., U.S. DEP’T OF AGRIC., THE EMERGENCY
FOOD ASSISTANCE PROGRAM (2020), available at https://fnsprod.azureedge.net/sites/default/files/resource-files/tefap-program-fact-sheet2019_1.6.20.pdf.
3
The Center on Budget and Policy Priorities estimates that “38 million people
nationwide in 2019 alone” were benefited by SNAP. Lauren Hall, A Closer Look at
Who Benefits from SNAP: State-by-State Fact Sheets, CRT. ON BUDGET & POL’Y
PRIORITIES, https://www.cbpp.org/research/food-assistance/a-closer-look-at-whobenefits-from-snap-state-by-state-fact-sheets#Alabama (last updated Jan. 12,
2021).
4
JACOB E. GERSEN ET AL., FOOD LAW: CASES AND MATERIALS 651 (2018). There
are abundant local food recovery, donation, and assistance programs throughout
the United States. See, e.g., Lani Furbank, 59 Organizations Fighting Food Loss
and Waste, FOODTANK (July 2016), https://foodtank.com/news/2016/07/fightingfood-loss-and-waste/, for an expansive list of mostly American local food recovery
agencies, with the University of Arkansas’ Food Recovery Project making the list.
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struggles with food insecurity, 5 heaping piles of good food go to
waste.6 The repercussions of wasted food are vast, taxing American
wallets, wasting our resources with every bit thrown away, and, to a
degree hotly debated, hurting the environment we depend on for the
growth of the food we trash.7 Several states and municipalities have
passed landfill bans on organic8 waste (“organic waste bans”) in an
See also Food Waste on the Farm, MOVE FOR HUNGER (March 10, 2017),
https://moveforhunger.org/food-waste-farm. Further, there is a rising culture of
local food awareness and cooperation seen in local food movements and
Community Supported Agriculture (CSA), which point toward a societal
awareness of the importance of one’s locality in addressing food related issues. See
generally JENNIFER META ROBINSON & JAMES ROBERT FARMER, SELLING LOCAL:
WHY LOCAL FOOD MOVEMENTS MATTER (2017). For a quick overview of how a
CSA functions, see Molly Watson, Community-Supported Agriculture (CSA), THE
SPRUCE EATS, https://www.thespruceeats.com/community-supported-agriculturecsa-2216594 (last updated Feb. 17, 2017). For a look at an Arkansas-based CSA
that both sells its harvests through the CSA model and donates much of its food as
a non-profit, see Community Supported Agriculture, COBBLESTONE FARMS,
https://www.cobblestonefarms.org/csa (last visited Apr. 16, 2020).
5
The USDA defines “food secure” households as those where “all household
members had access at all times to enough food for an active, healthy life,” and
conversely defined food insecure households as “households [that] were, at times,
unable to acquire adequate food for one or more household members because they
had insufficient money and other resources for food.” ALISHA COLEMAN-JENSEN ET
AL., ECON. RESEARCH SERV., U.S. DEP’T OF AGRIC., ECON. RESEARCH REPORT NO.
270, HOUSEHOLD FOOD SECURITY IN THE UNITED STATES IN 2018, at 2, 6 (2019),
available at https://www.ers.usda.gov/webdocs/publications/94849/err270.pdf?v=963.1. The USDA further breaks down “food security” into two subcategories and “food insecurity” into two sub-categories. It categorizes a
household into each category depending on the number and nature of reported
incidents of anxiety over or actual shortage of nutritional food for the household.
Food insecurity is not easily defined as it is experienced differently by households
in the same or similar category, and even changes as you look at each individual
household member. Econ. Research Serv., Definitions of Food Security, U.S. DEP’T
AGRIC., https://www.ers.usda.gov/topics/food-nutrition-assistance/food-securityin-the-us/definitions-of-food-security.aspx (last updated Sept. 4, 2019). The
commonly cited definition of food insecurity that is the most workable for
purposes of this article is “a lack of consistent access to enough food for an active,
healthy life” for all household members. Understanding Food Insecurity, FEEDING
AM., https://hungerandhealth.feedingamerica.org/understand-foodinsecurity/#_ftn1 (last visited Apr. 5, 2020) (citing the USDA’s estimate that in
2018, 37 million individuals, “including 11 million children,” experienced food
insecurity in some form).
6
See infra notes 51–72 and accompanying text.
7
See infra notes 84–102 and accompanying text.
8
“Organic” here is not concerned with the particular methods of growing foods or
raising the food that feeds animals “without employment of chemically formulated
fertilizers, growth stimulants, antibiotics, or pesticides,” but is intended to describe
a type of waste – food (grown, raised, or otherwise) that decomposes – that an
“organic waste ban” seeks to keep out of landfills. Organic, MERRIAM-WEBSTER,
https://www.merriam-webster.com/dictionary/organic (last visited Apr. 20, 2020).
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effort to address the pervasive food waste problem and put food to
better uses.9
Many ancient and modern cultures have cared for people
vulnerable to hunger and malnutrition. 10 Some have developed
culture-wide practices11 and laws to curtail food waste, giving useful
extra food to the food insecure and making use of the rest for
animals,12 then the compost bin.13 Some ancient cultures practiced an
ethic of generosity and resourcefulness that is seen in laws designed

See infra note 58; see AUSTIN, TEX., CODE OF ORDINANCES § 15-6-1(7) (2016)
(refraining to define “organic,” triggering an interpretation based on context and
common use, which points to (1) something living that (2) can decompose); see
BOULDER, COLO., MUNICIPAL CODE § 6-3-2, -13 (2019) (regulating “compostables”
without defining the term in § 6-3-2, and thus depending on a common
understanding of the term).
9
See infra Part II.
10
For an insightful look at the differences between hunger and malnutrition –
“hidden hunger” – see Alexander J. Stein, The Poor, Malnutrition, Biofortification,
and Biotechnology, in THE OXFORD HANDBOOK OF FOOD, POLITICS, AND SOCIETY
149, 149–80 (Ronald J. Herring ed., 2015).
11
For one noteworthy contemporary example of a culture-wide practice of
subsistence and resourcefulness that addresses the culture’s use of food and its
general savvy with utilizing all and wasting none, see Catherine E. Burnette et al.,
“Living off the Land”: How Subsistence Promotes Well-Being and Resilience
among Indigenous Peoples of the Southeastern United States, 92 SOC. SERV. REV.
369 (2018). For a look into the effects of distance between those eating food and
its production, such as a depreciation for food and its living character, which can
lead to the food waste we see in the United States, see infra notes 96–111 and
accompanying text. See also Michiel Korthals, Ethics of Food Production and
Consumption, in THE OXFORD HANDBOOK OF FOOD, POLITICS, AND SOCIETY 231,
231–52 (Ronald J. Herring ed., 2015).
12
See generally EMILY BROAD LEIB ET AL., LEFTOVERS FOR LIVESTOCK: A LEGAL
GUIDE FOR USING FOOD SCRAPS AS ANIMAL FEED (2016) (providing a state-by-state
synopsis of the legal landscape governing the use of leftover food for animals, and
giving “hands in the dirt” details about how to implement such plans and cut back
on the financial burden of sending food to a landfill).
13
Two countries implementing food waste reduction and recovery programs are
South Korea and France. Douglas Broom, South Korea Once Recycled 2% of its
Food Waste. Now it Recycles 95%, WORLD ECON. FORUM (Apr. 12, 2019),
https://www.weforum.org/agenda/2019/04/south-korea-recycling-food-waste/;
Rivka Galchen, How South Korea Is Composting Its Way to Sustainability, THE
NEW YORKER (Mar. 2, 2020),
https://www.newyorker.com/magazine/2020/03/09/how-south-korea-iscomposting-its-way-to-sustainability; Eleanor Beardsley, French Food Waste Law
Changing How Grocery Stores Approach Excess Food, NPR (Feb. 24, 2018, 5:28
PM), https://www.npr.org/sections/thesalt/2018/02/24/586579455/french-foodwaste-law-changing-how-grocery-stores-approach-excess-food.
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to prevent food waste and ensure that all members of their society
were fed and nourished.14
Ancient Israel codified laws in the Torah with the purpose of
feeding the food insecure.15 The laws mandated a practice meant to
supply the needy with the excesses of the rich, to offer the poor the
dignity of participation,16 and to set in stone an ethic of generosity by
promoting a common right to food.17 Each time these laws were read,

14

See Paul Gorden Lauren, The Foundations of Justice and Human Rights in Early
Legal Texts and Thought, in THE OXFORD HANDBOOK OF INTERNATIONAL HUMAN
RIGHTS 163, 166–70 (Dinah Shelton ed., 2013) (discussing various ancient
societies and religious traditions that commanded or encouraged generosity to the
poor).
15
The gleaning laws in the Torah existed for the purpose of protecting the most
vulnerable in society – widows, orphans, and non-citizens of Israel – who often
lacked the means to buy or land to produce life-sustaining food. Leviticus 19:9–10;
Deuteronomy 24:19–22; Exodus 23:10–11. These laws serve as an example of
ancient written laws that addressed both food waste and the food insecure, and
served as reminders of the duty of those who had enough toward those who had
too little. There is only one record of these laws in practice, found in the book of
Ruth. The short narrative tells the story of a destitute Israelite widow, Naomi, and
her widowed immigrant daughter-in-law, the Moabitess Ruth, whose well-being
becomes the focus of one of Naomi’s distant relatives, Boaz. Ruth 2. Boaz is a
landowner and agriculturalist who ensures that his employees uphold the gleaning
laws. Ruth 2. The gleaning laws of ancient Israelite society were designed at a time
when most people were somehow involved in agricultural production. See MAYER
SULZBERGER, STATUS OF LABOR IN ANCIENT ISRAEL 27 (1923). Normatively, people
in the United States are not involved in the production, harvest, etc. of the food
they eat. See infra note 21 and accompanying text. Obviously, the laws designed in
the United States to reduce food waste and food insecurity will look different. The
goals of those laws, though, should be similar and promote a cultural ethic of
generosity wherein the beneficiaries also have the chance to preserve their dignity
by participation.
16
Deuteronomy 24:19–22 commanded the landowner harvesting his land not to get
overlooked grain and not to pick over branches and vines a second time, but three
times was told to “[l]eave [the extra food] for the foreigner, the fatherless and the
widow.” This indicates that those named as beneficiaries would come onto the
land, then contribute their labor toward getting the extra that was left.
17
See Rabbi Jill Jacobs, Jewish Attitudes Toward Poverty: How Much Should You
Care?, MY JEWISH LEARNING, https://www.myjewishlearning.com/article/jewishattitudes-toward-poverty/ (last visited Apr. 9, 2020). Today, the United Nations has
called countries to recognize a common human right to food at Article 25 of the
Universal Declaration of Human Rights and in Article 11 of the International
Covenant on Economic, Social and Cultural Rights. G.A. Res. 217 (III) A,
Universal Declaration of Human Rights, art. 25 (Dec. 10, 1948); International
Covenant on Economic, Social and Cultural Rights art. 11, Dec. 16, 1966, 993
U.N.T.S. 3 (entered into force Jan. 3, 1976). See also James 5:1–6, which was
written specifically to “the twelve tribes” of Jewish converts to Christianity in the
first century, and addressed certain “rich people” who had cheated laborers of their
wages and “lived on earth in luxury and self-indulgence . . . [and] fattened
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the listeners to whom they pertained were reminded to actively
participate in caring for the weak and most vulnerable in society by
ensuring access to the same food they had at their disposal. 18
Likewise, those experiencing food insecurity were reminded that
their plight was not forgotten.19
The gleaning laws of ancient Israelite society were designed
at a time when most people were somehow involved in agricultural
production.20 People in the United States are not generally involved
in the production, cultivation, or harvest of the food they eat.21 Our
agricultural22 and governmental23 systems largely differ from those
of Ancient Israel and pre-industrial agricultural societies. 24 What
[themselves] . . .” to see how this ethic of generosity to the poor was promulgated
by this letter from to the early Jewish-Christian churches.
18
Deuteronomy 24:19–21 (calling for conscious action by landowners on behalf of
the “the foreigner, the fatherless and the widow”); Deuteronomy 24:22 (calling the
Israelites to remember their own captivity in Egypt as a motivator to care for the
vulnerable among them). To see an example of a modern Jew hearing the Torah
and seeing in its command a rich complexity while seeking a path of obedience to
it, see Daniel Estrin, How to Keep Farming When God Says to Stop, THE WORLD
(Oct. 28, 2014, 1:30 PM), https://www.pri.org/stories/2014-10-28/how-keepfarming-when-god-says-stop.
19
Deuteronomy 24:19–22.
20
See SULZBERGER, supra note 15, at 27.
21
The most recent data on the number of “principal,” “second,” and “third”
operators of U.S. farms dates back to the 2012 Census of Agriculture that
calculated the number of all farmers in these categories at 3,180,074, which
constituted about 1.2% of the estimated U.S. population of 312,780,968 on January
1, 2012. NAT’L AGRIC. STATISTICS SERV., U.S. DEP’T OF AGRIC., ACH12-3, FARM
DEMOGRAPHICS: U.S. FARMERS BY GENDER, AGE, RACE, ETHNICITY, AND MORE 1
tbl.1 (2014), available at
https://www.nass.usda.gov/Publications/Highlights/2014/Farm_Demographics/Hig
hlights_Farm_Demographics.pdf; Census Bureau Projects U.S. Population of
312.8 Million on New Year’s Day, U.S. CENSUS BUREAU (Dec. 29, 2011),
https://www.census.gov/newsroom/releases/archives/population/cb11-219.html.
For 2018 statistics detailing the number and type of farms in operation in the
United States, see ECON. RESEARCH SERV., U.S. DEP’T OF AGRIC., ECON. INFO.
BULL. NO. 203, AMERICA’S DIVERSE FAMILY FARMS (2018) [hereinafter AMERICA’S
DIVERSE FAMILY FARMS], available at
https://www.ers.usda.gov/webdocs/publications/90985/eib-203.pdf?v=8905.1.
22
See generally ODED BOROWSKI, AGRICULTURE IN IRON AGE ISRAEL (1987).
23
Ancient Israelite government was tribal, then eventually monarchical. See, e.g.,
EUGENE H. MERRILL, KINGDOM OF PRIESTS 147–55, 166–70, 207–10 (2008).
24
This statement belies the reality that some American farmers have either never
adopted or are abandoning the industrialized agricultural methods that require
heavy inputs and whose sustainability is questionable. See What Is Sustainable
Agriculture?, UNION CONCERNED SCIENTISTS (Apr. 10, 2017),
https://www.ucsusa.org/resources/what-sustainable-agriculture; see AMERICA’S
DIVERSE FAMILY FARMS, supra note 21 (discussing the wide range of farm types in
the U.S.). For a discussion of “agroecological farming,” see Sarah Small, How to
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does not differ from then to now is the presence of the food insecure
among us.25
For these reasons, the laws designed in the United States to
reduce food waste and food insecurity look different. Nonetheless,
the goals of our codes and regulations that address this dual food
waste and insecurity problem need to be similar in their motives and
cultural conspicuity, and thereby in their promotion of a society that
engages an ethic of generosity. The irony of the juxtaposition of food
insecurity and food waste in the United States is that there is enough
wasted food to meet the dietary needs of the food insecure.26
This Article argues that organic waste bans that promote
more “preferred” 27 uses of food are an essential part of a legal
infrastructure that addresses the devastating consequences of both
food waste and food insecurity. When the legal and local
infrastructures exist to support the goals of an organic waste ban, a
ban can help: (1) mitigate the impacts of food waste; (2) incentivize
an ethic of generosity among those subject to a ban that benefits the
giver as well as the recipient; (3) provide the food insecure with
much needed food and dignity; and (4) change the culture where food
waste practices are common, accepted, and debilitating in unseen and
unnoticed ways.
Part I discusses pertinent issues of food insecurity as it
relates to the “wicked problem” 28 of food waste, evaluating its
impact on the economy and environment, and arguing that local
governments are the best suited to handle these problems. Part II
discusses the structure and functions of current organic waste bans
and proposes that composting should either be dissociated or
deemphasized as the main destination for food waste. Part III argues
that certain federal and state laws need to be redesigned so that

Leave Industrial Agriculture Behind, FOOD TANK,
https://foodtank.com/news/2016/06/how-to-leave-industrial-agriculture-behind/
(last visited Apr. 20, 2020).
25
For one Arkansas example of this, see No Arkansan Should Ever Go to Bed
Hungry., ARK. HUNGER RELIEF ALLIANCE, https://arhungeralliance.org/ (last visited
Apr. 20, 2020) [hereinafter ARK. HUNGER RELIEF ALLIANCE] (reporting that nearly
20% of Arkansans in 2018 experienced food insecurity).
26
Nicole Civita & Erin Shirl, Commentary: Law of Food Conservation, BIOCYCLE
(Dec. 15, 2015), https://www.biocycle.net/commentary-law-of-food-conservation/.
27
Food Recovery Hierarchy, U.S. ENVTL. PROTECTION AGENCY,
https://www.epa.gov/sustainable-management-food/food-recovery-hierarchy (last
updated Dec. 31, 2020).
28
Sarah J. Morath, Regulating Food Waste, 48 TEX. ENVTL. L. J. 239, 248–50
(2018).
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organic waste bans can achieve the goal of putting food “waste” to
its best uses while incentivizing entities that are covered by the bans.
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I. Food Insecurity Laws and Food Waste in the United
States
Merriam-Webster’s Dictionary defines food as “something
that nourishes, sustains, or supplies.” 29 Food serves none of these
purposes when it is dumped in a landfill. Instead, the cultural habit
of wasting food wreaks havoc on the economy, expends our natural
resources, and hurts the people it is meant to nourish and sustain.
This Part first discusses pertinent issues of food insecurity and causes
of food waste. It then further examines the impact of food waste on
the economy and environment, and argues that local governments are
the best suited to handle the problem.

A. Food Insecurity in the United States
Some estimate that 50 million Americans experienced some
form of food insecurity in 2015. 30 Three years later, the USDA
reported that “11.1 percent (14.3 million households) [in the United
States] were food insecure at some time during the year,” placing the
total number of individuals who experienced food insecurity at 37.2
million.31 The USDA report on household food insecurity in the same
year estimated that “[a]bout 56 percent of food-insecure households
reported receiving assistance from one or more of the three largest
Federal [sic] food and nutrition assistance programs during the
month prior to the December 2018 food security survey.”32 No matter
the exact percentage, it is clear that not all households experiencing
food insecurity are receiving federal food assistance of any kind.
These federal assistance programs, and many local programs, 33
demonstrate an underlying ethic of generosity in our country.
29

Food, Mirriam-Webster, https://www.merriam-webster.com/dictionary/food (last
visited Jan. 20, 2020).
30
Civita & Shirl, supra note 26; see INST. OF MED. & NAT’L RESEARCH COUNCIL,
SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM: EXAMINING THE EVIDENCE TO
DEFINE BENEFIT ADEQUACY 27 (Julie A. Caswell & Ann L. Yaktine eds., 2013)
[hereinafter Caswell & Yaktine] (estimating the number of Americans assisted by
SNAP in 2011 to be 46 million).
31
COLEMAN-JENSEN ET AL., supra note 5, at 6, 7 tbl.1A. The disparity between
these estimates has to do with how food insecurity is defined and by the actual
statistical surveys conducted.
32
Id. at 30–34 (estimating the number of households receiving benefits from the
Supplemental Nutrition Assistance Program (SNAP), the Special Supplemental
Nutrition Program for Women, Infants, and Children (WIC), and the National
School Lunch Program).
33
For one example in Arkansas, see ARK. HUNGER RELIEF ALLIANCE, supra note
25. See also Furbank, supra note 4.
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However, these programs have their shortcomings, including their
inability to serve the needs of many food insecure households.34
Funding for SNAP and other federal food assistance
programs is authorized by the Farm Bill, 35 which changes names
with almost each passing. 36 The earliest of these bills, the
Agricultural Adjustment Act of 1933 and the Agricultural Act of
1949, aimed to prevent food waste at the farm level through
subsidization.37 In 1933, the country was in the throes of the Great
Depression.38 The Agriculture Adjustment Act of 1933 was passed
“to establish and maintain such balance between the production and
consumption of agricultural commodities… as will reestablish prices
to farmers…” 39 The 1949 Act declared the “Disposition of
Commodities to Prevent Waste” as one explicit purpose of the Act.40
Economic stability for the farmer was upheld by the corollary

34

See BAYLEN LINNEKIN, BITING THE HAND THAT FEEDS US: HOW FEWER, SMARTER
LAWS WOULD MAKE OUR FOOD SYSTEM MORE SUSTAINABLE 11 (2016). No matter
the federal food programs, which undoubtedly reach many in need of a meal, there
are still many people experiencing food insecurity in the United States on a daily
basis, and additional funding of federal assistance programs appears to “promote,
rather than combat, food waste.” See id. See generally Food & Nutrition Serv.,
Supplemental Nutrition Assistance Program (SNAP), U.S. DEP’T AGRIC.,
https://www.fns.usda.gov/snap/supplemental-nutrition-assistance-program (last
visited Apr. 16, 2020). Also see, e.g., Irene Li, Let’s Really Talk About SNAP and
Food Insecurity, THE ARTERY (Apr. 9, 2019),
https://www.wbur.org/artery/2019/04/09/snap-commentary-food-insecurity, for a
discussion of the current and ever-raging battle between the executive and
legislative branches over funding for SNAP and the effort of the executive branch
to bypass Congress’s refusal to cut funding for SNAP by passing an administrative
regulation that will reduce household eligibility for SNAP. The article also
highlights some of the major problems that exist and frustrate the purposes for
which SNAP was created. See id. See also COLEMAN-JENSEN ET AL., supra note 5,
at 30–34 (estimating that of households experiencing food insecurity, SNAP
benefits were available to an estimated 45.7% in 2018).
35
RANDY ALISON AUSSENBERG & KARA CLIFFORD BILLINGS, CONG. RESEARCH
SERV., IFI 1087, 2018 FARM BILL PRIMER: SNAP AND NUTRITION TITLE PROGRAMS
(2019), available at https://fas.org/sgp/crs/misc/IF11087.pdf.
36
See United States Farm Bills, NAT’L AGRIC. L. CTR.,
https://nationalaglawcenter.org/farmbills/ (last visited Apr. 20, 2020).
37
Agricultural Adjustment Act of 1933, Pub. L. No. 73-10, 48 Stat. 31;
Agricultural Act of 1949, Pub. L. 108-498, § 416 (codified at 7 U.S.C. § 1431
(1949)).
38
See, e.g., Gene Smiley, Great Depression, LIBRARY ECON. & LIBERTY,
https://www.econlib.org/library/Enc/GreatDepression.html (last visited Apr. 5,
2020) (citing numerous other volumes that can inform the interested reader of this
period of United States history).
39
Agricultural Adjustment Act of 1933, tit. I, § 2(1).
40
Agricultural Act of 1949 § 416.

10

JOURNAL OF FOOD LAW & POLICY

[Vol. 17

purpose of food waste prevention.41 Congress expended funds at this
stage with the outspoken goal of preventing “the waste of
commodities” and foods from the farm.42
In 1961, President Kennedy issued Executive Order 10914,
which made clear that the primary purpose of the federal
government’s food assistance programs was relief for households in
need. 43 It sought to accomplish this by taking “agricultural
abundance” and “mak[ing] [it] available for distribution.” 44 The
Kennedy Administration saw the disconnection between the great
number of “needy persons” in the country and excess food
production on farms. 45 However, this policy shift has likely had
unintended consequences.
Now, the law that was intended to prevent food waste at its
inception has led to increased waste.46 Farmers are being subsidized
to fuel the federal programs and are granted subsidies based on crop
density per acre and type of crop grown, encouraging wasteful
practices in the name of federal generosity. 47 The Farm Bill that
funds these practices seeks to develop a food system in the United
States that is intelligent and holistic, “encompass[ing] farm
commodity revenue supports, agricultural conservation, trade and
foreign food assistance, farm credit, research, rural development,
forestry, bioenergy, horticulture, and domestic nutrition
assistance.”48 “SNAP, WIC, and the National School Lunch Program
are essential in our country’s war on poverty and hunger.”49
When viewed through the lens of how much food is wasted
in the United States, the number of people experiencing food
insecurity is irreconcilable. Locally led food laws that benefit from
community initiative and planning, along with federal and state level

41

Id.
Id.
43
Exec. Order No. 10914, 26 Fed. Reg. 639 (Jan. 24, 1961).
44
Id.
45
See id.
46
LINNEKIN, supra note 34, at 66–67, 112–17.
47
Id. at 66–78, 112–13.
48
RENÉE JOHNSON & JIM MONKE, CONG. RESEARCH SERV., RS22131, WHAT IS THE
FARM BILL?, at Summary (2019), available at
https://crsreports.congress.gov/product/pdf/RS/RS22131.
49
Mary K. Bedard, Hunger Games in the Capital, 42 U. DAYTON L. REV. 283, 290
(2017).
42
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support, are needed to more effectively address and decrease food
insecurity and food waste.50

B. Food Waste
Food waste is defined by the USDA as “a component of food
loss51 and occurs when an edible item goes unconsumed, as in food
discarded by retailers due to color or appearance and plate waste by
consumers.”52 Food waste is good food that for some reason ends up
in a landfill. So, the term “food waste” describes the human practice
of throwing away good, nutritious, edible food, and does not serve as
a descriptor of the quality or nature of the food itself. “Organic
waste” differs from “food waste” as it refers to anything that is
“biodegradable,” whether fit for consumption or more suitable for a
compost heap or as animal scraps. 53 Organic waste encompasses
food waste, and both are addressed by organic waste bans.
This section first describes some of the reasons for food
waste from farm to table, then discusses the economic repercussions
50

This is not the first assertion of this proposition. All kinds of food laws are
needed beyond an organic waste ban to effectively address these problems. See,
e.g., LINNEKIN, supra note 34 at 122–23; Civita & Shirl, supra note 26; Bedard,
supra note 49, at 293.
51
Food loss is defined by the Economic Research Service, a branch of the USDA,
“as the amount of food available for human consumption—after removing bones,
pits, peels, and other nonedible parts—that is not consumed for any reason,”
including incidental losses such as moisture losses and food shrinkage while food
is being cooked, and accidental losses from such mishaps as “inadequate climate
control” in storage and during transportation, losses to pests, spills, and the like.
Jean C. Buzby et al., Econ. Research Serv., Food Loss—Questions About the
Amount and Causes Still Remain, U.S. DEP’T AGRIC. (June 2, 2014),
https://ers.usda.gov/amber-waves/2014/june/food-loss-questions-about-theamount-and-causes-still-remain.
52
Econ. Research Serv., Food Availability (Per Capita) Data System, U.S. DEP’T
AGRIC., https://www.ers.usda.gov/data-products/food-availability-per-capita-datasystem/faqs/ (last updated Jan. 9, 2020).
53
See What You Need to Know About Organic Waste, PEGEX HAZARDOUS WASTE
EXPERTS (Aug. 22, 2014), https://www.hazardouswasteexperts.com/what-youneed-to-know-about-organic-waste/. The hazardous waste experts at PEGEX
define organic waste as “biodegradable waste … a natural refuse type that comes
from plants or animals. It comes in manifold forms – biodegradable plastics, food
waste, green waste, paper waste, manure, human waste, sewage, and
slaughterhouse waste.” Id. PEGEX, Hazardous Organics, or “organic waste,” are
defined in California by inclusion, and the list contains “food waste,” which likely
is referring to any food thrown away, “[l]andscape trimmings,” “[n]on-hazardous
wood waste,” and “[c]ompostable paper.” Mandatory Commercial Organics
Recycling, CALI. DEP’T RESOURCES RECYLING & RECOVERY,
https://calrecycle.ca.gov/recycle/commercial/organics (last updated Oct. 28, 2020).
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of this waste, and then briefly summarized some of the
environmental impacts of food waste.
Food losses experienced in the food ecosystem 54 include:
farm-level waste; 55 losses that occur in transportation; 56 grocery

54

See generally EMILY BROAD LEIB ET AL., HARVARD FOOD LAW & POLICY CLINIC,
KEEPING FOOD OUT OF THE LANDFILL: POLICY IDEAS FOR STATES AND LOCALITIES 1
(2016) [hereinafter KEEPING FOOD OUT].
55
See id. (“On the farm, low market prices, high labor costs, and a market that
demands perfect-looking produce leads farmers to leave food unharvested in the
field.”). Unharvested produce due to lack in market demand is a major reason for
such waste because the expenditures of harvesting a crop will exceed the market
value of the crop upon sale. Gosia Wozniacka, Study Finds Farm-Level Food
Waste is Much Worse Than We Thought, CIVIL EATS (Aug. 20, 2019),
https://civileats.com/2019/08/20/study-finds-farm-level-food-waste-is-muchworse-than-we-thought/. See Bev Flatt, Minimizing Food Waste on Farms, U.S.
FARMERS & RANCHERS IN ACTION (June 3, 2020),
https://usfarmersandranchers.org/stories/food-trends-culture/minimizing-foodwaste-on-farms/, for an overview of the main obstacles that lead to farm-level food
waste – overproduction to mitigate risk, weather, food safety rules, cosmetics and
labor.
56
KEEPING FOOD OUT, supra note 54, at 1 (citing wasted fossil fuels used to fuel
the vehicles that transport food that ends up being wasted). Some losses of this
kind are inevitable due to mechanical failure either of the transporting vehicle or
refrigeration systems, which leads to discussions about the growing emphasis on
and prevalence of local food systems. See generally ROBINSON & FARMER, supra
note 4, at xiii–xvi.
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store and retail-level food waste;57 overconsumption58 at home59 and
restaurants,60 which dovetails with an expectation of large servings
at restaurants and for at-home meals, leading to the cyclical problem
wasted consumer and restaurant purchases; 61 and food wasted by
consumers at home.62
57

DANA GUNDERS ET AL., NAT. RES. DEF. COUNCIL, WASTED: HOW AMERICA IS
LOSING UP TO 40 PERCENT OF ITS FOOD FROM FARM TO FORK TO LANDFILL 10–11
(2017) [hereinafter WASTED], available at
https://www.nrdc.org/sites/default/files/wasted-2017-report.pdf. Over-sized
servings are a major source of food waste in many restaurants. See Dana Gunders,
Super Size, Super Waste: What Whopping Portions Do to the Planet, GRIST (Oct.
15, 2012), https://grist.org/food/super-size-super-waste/. For a brief history of
“ever-expanding portion sizes” in the United States, see id. Restauranters have
many proven options for offering health and economic benefits to the consumer,
along with cost-savings to themselves. See REFED, RESTAURANT FOOD WASTE
ACTION GUIDE passim (2018).
58
Overconsumption is not a uniquely American problem in place or time. See, e.g.,
Jeffrey R. Wilson, Obesity in Shakespeare, HARVARD UNIV.,
https://wilson.fas.harvard.edu/stigma-in-shakespeare/obesity-in-shakespeare (last
visited Feb. 24, 2021); DANTE ALIGHIERI, THE INFERNO 65–70 (John Ciardi trans.,
Rutgers Univ. Press 1954) (1320) (reserving a circle of the infernal place of the
dead for those whose chief sin was “gluttony,” or the overconsumption of food);
Proverbs 23:1–3, :21; Titus 1:12 (quoting the Cretan Epimenides, who is purported
to have written, “Cretans are always liars, evil brutes, lazy gluttons”). Food waste
from over-portioning exacerbates this problem. See Zach Conrad et al.,
Relationship Between Food Waste, Diet Quality, and Environmental Sustainability,
13 PLOS ONE, Apr. 2018, at 1, 12,
https://journals.plos.org/plosone/article/file?id=10.1371/journal.pone.0195405&ty
pe=printable; Selina Juul, How to Control Portions and Reduce Food Waste,
HUFFPOST, https://www.huffpost.com/entry/portion-control-reduse-foodwaste_b_9022674 (last updated Dec. 6, 2017). For a discussion of food security in
the United States and how our societal approaches to its alleviation may contribute
to the prevalence of two diseases we seek to reduce, see David V. Fazzino II,
Whose Food Security? Confronting Expanding Commodity Production and the
Obesity and Diabetes Epidemics, 15 DRAKE J. AGRIC. L. 393 passim (2010).
59
In addition to the routine food waste associated with households, stockpiling
has become a waste issue during the Covid-19 pandemic. Brenna Ellison & Maria
Kalaitzandonakes, Food Waste and Covid-19: Impacts Along the Supply Chain, 10
FARMDOCDAILY, Sept. 2020, at 1, 3, https://farmdocdaily.illinois.edu/wpcontent/uploads/2020/09/fdd100920.pdf. See Juul, supra note 58, for a mile-high
glimpse of some factors that have led to at-home food waste – larger refrigerators,
shopping cart sizes, tendency to overbuy to take advantage of a deal, among
others.
60
Buzby et al., The Value of Retail- and Consumer-Level Fruit and Vegetable
Losses in the United States, 45 J. CONSUMER AFFS. 492, 497 (2011).
61
Id.
62
WASTED, supra note 57, at 10–11. “Plate waste” is also defined by the USDA in
the context of the USDA’s “school nutrition programs [that] include the National
School Lunch Program (NLSP) and the School Breakfast Program (SBP),” but is
applicable to the “consumer and foodservice level.” JEAN C. BUZBY & JOANNE F.
GUTHRIE, ECON. RESEARCH SERV., U.S. DEP’T OF AGRIC., E-FAN-02-009, PLATE
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Retail grocers and restaurants generally waste food for
different reasons. Some of the main reasons for grocer and retailer
food waste are initial rejections by the grocer of food shipments that
do not meet its criteria for shape, sight, and size63 and the failure to
WASTE IN SCHOOL NUTRITION PROGRAMS: FINAL REPORT TO CONGRESS, at iii, 1
(2002), available at https://naldc.nal.usda.gov/download/48204/PDF. Plate waste
is “generally defined as the quantity of edible portions of food served that is
uneaten” or “discarded.” Id. Plate waste is attributable to a range of factors that
may include “wide variation in student appetites and energy needs, difference
between meals served and student preferences, scheduling constraints that interfere
with meal consumption or result in meals being served when children are less
hungry, and availability of substitute foods from competing sources.” Id. at iii. Cf.
LINNEKIN, supra note 34, 111–23. In thinking of “scheduling constraints,” the
numerous occasions that my children’s lunch boxes have returned half-full come to
mind. My initial frustration over this seeming lack of interest in the fruit and
vegetable choices in their lunches was mislaid (1) because they often did/do
request and eat those foods and (2) because they often ate those foods placed in
their lunches. My frustration converted to understanding after sharing lunch with
my kids at their school a couple of times. Although I understand that there are
many other time constraints on the school day, their lunch periods appeared to be
far short of what most students needed to finish their meals in the midst of the
normal socializing and lunchroom conversation that happens among elementaryaged kids. Regarding plate waste in homes with young children, an apparently
ubiquitous problem, see, e.g., Laura Durenberger, 19 Ways to Prevent Food Waste
With Kids, REDUCE, REUSE, RENEW (Oct. 3, 2019),
https://reducereuserenewblog.com/howtopreventfoodwastewithkids/. Organic
waste bans may serve to help local communities, including families with young
children, and schools, to begin thoughtfully addressing ways to prevent and
resource food “waste.” See E. Broad Leib et al., Organic Waste Bans and
Recycling Laws to Tackle Food Waste, BIOCYCLE (Sept. 11, 2018),
https://www.biocycle.net/organic-waste-bans-recycling-laws-tackle-food-waste/.
Several states and local governments have designed their bans to include “multifamily residential” units and other residential communities. See, e.g., BOULDER,
COLO., MUNICIPAL CODE § 6-3-13 (2019). This “plate waste” issue raises further
questions such as how plate waste differs from one home to another based on
socio-economic and ethnic and cultural background factors, how many of the
adults in the home work full-time outside the home, how many children live in the
home and their ages. Food waste, plate waste, and other like descriptors describe
an interconnected web of factors that are contributing to these problems.
63
See WASTED, supra note 57, at 4. Part of the problem here is also that consumers
are told what to want by the USDA. See LINNEKIN, supra note 34, at 124–28.
There are many calling retailers to push a different message and advocate for food
that is shaped or colored differently than currently expected. WASTED, supra note
57, at 16; see Food and Agric. Org. of the United Nations [FAO], The State of
Food and Agriculture: Moving Forward on Food Loss and Waste Reduction, at 55
(2019) [hereinafter Moving Forward],
http://www.fao.org/3/ca6030en/ca6030en.pdf (describing some obstacles faced by
retailers and restaurants to implement food waste reduction). See also The Project,
FRUTA FEIA, https://frutafeia.pt/en/the-project (last visited Feb. 24, 2021), a
Portuguese organization whose motto is “Beautiful People Eat Ugly Fruit,” and
whose “main goal is to reduce tons of good quality food that are thrown back to
the land by farmers every year and, also to prevent the unnecessary use of
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sell or donate produce before it rots.64 The main drivers of food waste
at restaurants include consumer expectation of large portion sizes65
and the practices of buffet-style restaurants. 66 These restaurant
practices and consumer expectations are ingrained in the American
psyche, and overcoming the obstacle of our own expectations that
lead to more food in landfills will be difficult.67

resources on their production, such as water, arable land, energy and working
hours.” This organization describes their purpose: “By changing consumption
patterns, this project intends that in the future all quality fruits and vegetables are
marketed equally, regardless of their size, colour and shape,” and further stating
that “[a]longside this local impact, we hope to raise awareness of the population to
the food waste problem, as well as the fact that ‘ugly food’ can be of good quality[,
which] enables people to have access to food that is cheaper and produced locally.”
Id.
64
See Suzanne Goldenberg, Half of All US Food Produce Is Thrown Away, New
Research Suggests, THE GUARDIAN (July 13, 2016),
https://www.theguardian.com/environment/2016/jul/13/us-food-waste-ugly-fruitvegetables-perfect.
65
See, e.g., Solutions for Restaurants, WASTE MANAGEMENT,
https://www.wm.com/us/en/business/restaurant (last visited Feb. 24, 2021), which
details one of the country’s largest waste management company’s offerings for the
disposal of its restaurant patrons’ waste, which includes food and organic
recycling. No matter the offerings available to restaurants, if the cost to dispose of
organic waste in a way that is environmentally responsible is ultimately borne by
the restaurant, many restaurants are going to opt for the cheapest waste disposal
option(s) available. Their profit margins are typically already slim and depend on
watching expenditures at every level. Mary Ellen Biery, Restaurants’ Margins Are
Fatter, but Competition Is Fierce, FORBES (Jan. 26, 2018),
https://www.forbes.com/sites/sageworks/2018/01/26/restaurants-margins-arefatter-but-competition-is-fierce/#3d4b398d27f9.
66
The Problem of Food Waste, FOODPRINT, https://foodprint.org/issues/theproblem-of-food-waste/ (last visited Feb. 24, 2021). See Dave Roos, Why
Restaurants Love Buffets Even More than You Do, HOWSTUFFWORKS (Apr. 25,
2018), https://money.howstuffworks.com/why-restaurants-love-buffets-even-morethan-do.htm, for a short exposition of the philosophy undergirding a United States
buffet-style restaurant.
67
See WASTED, supra note 57, at 4. The American perspective on what is waste,
refuse or rubbish has dramatically shifted since the beginning of the nation’s
history. See SUSAN STRASSER, WASTE AND WANT: A SOCIAL HISTORY OF TRASH 4
(1999). This shift is toward a view of physical objects as easily replaceable and
encompasses food items as much as a plastic cup or a piece of clothing
manufactured for the quick fashion industry. See id. at 4–5. This shift in
perspective on the usefulness and value of an item is not an aged perspective and
has its roots largely in post-War American affluence and the culture of marketing
that guided people toward a culture of wastefulness only in recent times being
unveiled for its detrimental environmental effects, not to mention its holistic
impact on the people who hold it, often blindly. See id. at 12–14; see supra notes
68–72 and accompanying text.
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Globally, food waste has existed to some degree for
millennia depending on the region and culture.68 Food waste in the
United States today is vast compared to most other countries.69 It is
estimated that the average American throws away roughly four
hundred pounds of food per year, equaling 1,250 calories per day,
totaling a loss of up to $218 billion in 2018.70 The United States bears
68

See Anders Högberg, Waste, Very Much a Social Practice, in ARCHAEOLOGIES OF
WASTE: ENCOUNTERS WITH THE UNWANTED 59, 59 (Daniel Sosna & Lenka
Brunclíková eds., 2017). The nature of waste and garbage changes based on the
culture, and based even on changes from one generation to the next within the
same culture. See, e.g., id. See also EIKO MARUKO SINIAWER, WASTE: CONSUMING
POSTWAR JAPAN 126–28 (2018). Some ancient and modern cultures have been
known to be more averse to wasting any part of an animal or grains, using leftover
grains to brew fermented beers and drinks. See, e.g., Rosemary Ellison, Methods of
Food Preparation in Mesopotamia (c. 3000-600 BC), 27 J. ECON. & SOC. HIST.
ORIENT 89, 89, 93 (1984) (discerning that many ancient Mesopotamian cultures’
approach to food preparation likely resulted not only in little wasted food, but also
in very little waste of any kind, particularly from animal carcasses). To hearken
back to Ancient Israel, their heritage – the Wilderness Years in the Sinai Desert – is
vividly marked by the collective experience of daily supplies of manna and quail
while in the desert with the command that no more than was needed by a
household be collected on a given day, a theme mirrored in the Lord’s Prayer –
“give us this day our daily bread.” See Exodus 16:4–5; Matthew 6:11; Luke 11:3.
Also worth consideration is the furthering of this ethic found in the Parable of the
Rich Fool, who thought that he “had it made” when his harvest was so abundant
that he had to build bigger barns to store it all away, only to find it all ripped from
him unexpectedly. Luke 12:16–21. The security of abundance can often lead to the
tragedy of abundant loss. No such ethic can be found in American society. Federal
food assistance programs and local food banks keep us mindful of the need to help
the needy, but these programs are not or no longer, in the case of SNAP, meant to
curb food waste directly. See supra notes 35–49 and accompanying text. The
several states and municipalities who have passed organic waste bans are seeking
to change this undercurrent in their communities. See Food is Not Trash:
Redefining Wellesley’s Waste Culture by Composting (Spring 2013) (unpublished
capstone thesis, Wellesley College), available at
https://www.wellesley.edu/sites/default/files/assets/departments/environmentalscie
nce/files/es300-2013-foodisnottrash.pdf, for one example of food waste, laws or
regulations we pass to combat it, and the culture.
69
Adam Chandler, Why Americans Lead the World in Food Waste, THE ATLANTIC
(July 15, 2016), https://www.theatlantic.com/business/archive/2016/07/americanfood-waste/491513/.
70
WASTED, supra note 57, at 4, 48 n.2 (citing JEAN C. BUZBY ET AL., ECON.
RESEARCH SERV., U.S. DEP’T OF AGRIC., ECON. INFO. BULL.
NO. 121, THE ESTIMATED AMOUNT, VALUE, AND CALORIES OF POSTHARVEST FOOD
LOSSES AT THE RETAIL AND CONSUMER LEVELS IN THE UNITED STATES (2014),
available at
https://www.ers.usda.gov/webdocs/publications/43833/43680_eib121.pdf (stating
that “[t]his estimate does include retail and foodservice losses, but does not include
food lost on farms. In the ReFED report, it’s estimated that 10 million tons of food
is lost on farms, which would equate to approximately an additional 60 pounds per
capita per year.”)).
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the shame of being the world leader in food wasted.71 Food waste is
straining our society and environment in ways that were unforeseen
several decades ago.72
In this diverse country, “wasting food emerges as an
embarrassing unifier.”73 It has become a cultural practice, but this is
not who we have always been. Americans were once widely adept at
utilizing every leftover, each cooking byproduct, and all parts of
animals and plants to make more meals and feed domesticated
animals. 74 Greases from animal fat were used to make items like
candles and soap. 75 Even animal bones were used to make knife
handles, hair ornaments, and game pieces.76 The American culture of
waste began to emerge in the affluent years of the 1920s, declined
during the years of the Great Depression, then surged again following
World War II.77 While people responded to the needs of the Great
Depression and World War II, a culture of wastefulness was shunned
and efficiency and resourcefulness embraced by necessity. 78 Want
and need necessitated resourcefulness, and were badges of honor in
the name of patriotism during the War years. 79 Now, excessive
harvests partly due to subsidized agriculture have led to an
overabundance of food in the United States, much of which ends up
in the landfill.80
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See id. at 10–11.
Id. at 4, 48 n.6; see Jenny Gustavson, Food and Agric. Org. of the United Nations
[FAO], Global Food Losses and Food Waste: Extent, Causes, and Prevention, at 1
(2011), http://www.fao.org/3/mb060e/mb060e.pdf.
73
WASTED, supra note 57, at 4.
74
Morath, supra note 28, at 239–40.
75
Id.
76
Id.; see STRASSER, supra note 67, at 3–10, 28–38, 102–06.
77
See WASTED, supra note 57, at 28; see STRASSER, supra note 67, at 161–201,
203–27, 265–93; see Terrence H. Witkowski, World War II Poster Campaigns:
Preaching Frugality to American Consumers, 32 J. ADVERTISING 69, 70 (2003).
78
See Tom Scott-Smith, Military Feeding During World War II, in ON AN EMPTY
STOMACH: TWO HUNDRED YEARS OF HUNGER RELIEF 90, 90–105 (2020)
(discussing the underlying ethics of hunger relief agencies and their impact on
wartime provisioning of soldiers). See also Unifying a Nation: World War II
Posters from the New Hampshire State Library, NH.GOV,
https://www.nh.gov/nhsl/ww2/sacrifice.html (last visited Apr. 9, 2020). See
generally Witkowski, supra note 77, for a background regarding on American
consumption and the governmental use of posters to promote frugality and
resourcefulness.
79
See STRASSER, supra note 67, at 228–63; see Witkowski, supra note 77, at 70;
see Morath, supra note 28, at 262.
80
See Jacqueline Dufalla, Agricultural Overproduction and the Deteriorating
Environment, E-INT’L RELATIONS (July 7, 2016), https://www.eir.info/2016/07/07/agricultural-overproduction-and-the-deteriorating-environment/.
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Food waste wreaks havoc on the economy and the
environment. The USDA calculated the food losses experienced in
the United States in 2010 as $161 billion,81 and this only accounted
for the value of the food if sold at the retail level.82 This number does
not reveal the deeper costs of food waste to the economy –
opportunity costs, fossil fuel and input consumption to produce the
food, food transportation costs, and the increases in the prices of food
to account for some of these losses. 83 Food waste causes seen,
unseen, and largely unnecessary economic strain on our economy.
When food is wasted, the resources expended to produce the
food are also wasted.84 A recently published USDA study found that
current food waste levels exhaust “over 30 million acres… of
cropland, representing 7.7% (7.5%-7.9%) of all harvested cropland
in the U.S.”85 The exhaustion of the lands used to grow wasted food
differs from one food type to another. For example, lands used to
produce fruits and vegetables, the most wasted of all foods, 86 are
wasted at a rate of over 60% and 56%, respectively,87 whereas lands
used to produce nuts are only about 2.3% wasted when seen through
this net production wasted spectrum. 88 Some of the difference
between these waste rates can be attributed to the shelf life of the
food grown, with produce rotting at a much quicker rate on and off
the vine that leads, in part, to this vast amount of waste.89
This same study found that “[n]early 4.2 trillion gallons… of
irrigation water were applied to cropland that was used to produce
uneaten food.” 90 Again, most of the water waste was due to the
production of eventually wasted produce, no matter where the waste
occurred.91 This is accompanied by the “780 million pounds… of
pesticides… applied to wasted cropland,” and the billions of pounds

81

Food Waste FAQs, U.S. DEP’T AGRIC.,
https://www.usda.gov/foodlossandwaste/faqs (last visited Apr. 6, 2020).
82
See id.
83
See id.
84
Too Precious for the Bin, EAT RESPONSIBLY,
https://www.eatresponsibly.eu/en/foodwaste/1#section-bin (last visited Apr. 16,
2020) (providing an interactive look at how food waste results in wasted resources
in industrialized countries).
85
Conrad et al., supra note 58, at 7.
86
Id. at 7, 11.
87
Id. at 7.
88
Id.
89
Id. at 12.
90
Id. at 7.
91
Id.

2021]

ORGANIC WASTE BANS

19

of nitrogen fertilizer, phosphorus, and potash fertilizer, which are
used mostly in the production of “feed grains and oilseeds and hay.”92
The USDA study specifically addresses “[t]he conventional
wisdom [that has held] that higher quality diets have less
environmental impact.”93 While not denying the sustainability issues
“of producing animal-sourced foods, especially beef,” the study
strives for a holistic look at the issue of sustainability by addressing
food waste as a sustainability factor. 94 The issue is that although
“[h]igher quality diets [that] contain[] greater amounts of fruits and
vegetables… require far less land to produce compared to many other
foods,” making it appear that such diets are more sustainable, the
“substantially greater proportion of fruits and vegetables” “wasted in
high proportions carries environmental burdens as well.”95
Many also point to governmental food subsidies and crop
insurance as a major contributor to food waste.96 “Crop insurance
serves as a risk management tool for farmers that protects against
losses in yield, crop revenue, and whole farm revenue.”97 The ARC
model of government agricultural subsidies is based on average crop
yield per acre, so if a farmer produces more, then he “can expect to
receive [more income] per planted acre”, no matter the decrease in
market value of the crop, and this often leads to both higher
government expenditure and higher risk of waste. 98 This often
wasteful approach is worsened by the fact that the risk of these losses
and other risks of monocultural farming are usually not borne by
farmers.99

92

Id.
Id. at 2, 11.
94
Id. at 11.
95
Id.
96
LINNEKIN, supra note 34, at 68–79; Alexandra I. Evans & Robin M. Nagele, A
Lot to Digest: Advancing Food Waste Policy in the United States, 58 NAT.
RESOURCES J. 175, 187–88 (2018).
97
Evans & Nagele, supra note 96, at 187.
98
Id. at 187–88; Saed Alizamir et al., An Analysis of Price vs. Revenue Protection:
Government Subsidies in the Agriculture Industry, 65 MANAGEMENT SCI. 32, 44–45
(2018); UNION OF CONCERNED SCIENTISTS, SUBSIDIZING WASTE: HOW INEFFICIENT
US FARM POLICY COSTS TAXPAYERS, BUSINESSES, AND FARMERS BILLIONS 1–3
(2016), available at
https://www.ucsusa.org/sites/default/files/attach/2016/08/Subsidizing-Waste-fullreport.pdf.
99
UNION OF CONCERNED SCIENTISTS, supra note 98, at 1–2 (“Farmers and
landowners who bear too little of the risk of farming tend to make planting
decisions that lead to poor outcomes for the wider environment.”).
93
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Wherever food waste occurs, resources are lost, and many of
these carry with them risks to the surrounding environment.100 These
include: the risk of degrading the atmosphere101 and terrestrial and
various water environments from the use of fertilizers to grow food
that goes unused; human health concerns and animal and insect
mortality from exposure to pesticides; and “groundwater depletion,
water quality degradation, and competition for drinking water,
among other impacts” from irrigation for foods that go to waste.102
What we know is that food waste means wasted money,
undermining much of the hard work of production, storage,
transportation, distribution and preparation. It means that food prices
for consumers must compensate for these losses. It means that a lot
of fertilizers and pesticides that present harms to the surrounding
environments are unnecessarily used, and that water that could be
used otherwise helps grow food that gets dumped.
II. Organic Waste Bans
Organic waste bans are an effective way to address the
problems outlined above. They also may serve to incite a cultural
attitude shift toward food waste that must accompany any long-term
mitigation of the problems of food waste and insecurity because
“[w]hat we do with waste reveals values, which is to say it shows

100

Conrad et al., supra note 58, at 2, 11.
The debate over the greenhouse gas effects of organic waste and food waste is
ongoing and unsettled. For a balanced discussion of greenhouse gases and
agriculture, see Ron Massey et al., Univ. of Mo., Agriculture and Greenhouse Gas
Emissions, EXTENSION, https://extension.missouri.edu/publications/g310 (last
updated Mar. 2019). See also Blake Hudson, Agriculture and Forestry, in 2
GLOBAL CLIMATE CHANGE & U.S. LAW 649, 651 (Michael B. Gerrard & Jody
Freeman eds., 2014); Steven Ferrey, The Second Element, First Priority, 24 B.U. J.
SCI. & TECH. L. 41, 42 (2018). But see Georgina Gustin, Two New Studies Add
Fuel to the Debate Over Methane, INSIDE CLIMATE NEWS (Feb. 20, 2020),
https://insideclimatenews.org/news/20022020/two-new-studies-add-fuel-debateover-methane. There are “[t]hree primary [greenhouse gases] . . . associated with
agriculture: carbon dioxide [], methane [], and nitrous oxide [].” Hudson, supra, at
651. Methane and nitrous oxide are emitted in lesser quantities by agricultural
production, but many argue that their “global ability” to “trap[] heat in the
atmosphere,” or their “global warming potential,” is far greater and due in large
measure to agricultural inputs and the decomposition of organic matter, which
would indict food waste. Id. at 651 (internal quotations omitted); Brian Bausback,
The 3 Most Common Landfill Problems & Solutions, HANDEX CONSULTING &
REMEDIATION, LLC (Apr. 27, 2016), https://www.hcr-llc.com/blog/the-3-mostcommon-landfill-problems-solutions.
102
Conrad et al., supra note 58, at 1.
101
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what people are worth and what is really important to them.”103 As
briefly shown, food waste is occurring at many points in the food
chain of custody that runs from farms to a table – if it makes it that
far.104 Organic waste bans are laws or regulations that act as a net
between all the waste occurring at the end of that chain and a landfill.
Their main goal is to ensure that our food does not just become rot
in a landfill, affecting the economy and environment. 105 To be
effective, the legal and local infrastructure must exist to support an
organic waste ban.
The problem of food waste has not gone unrecognized.
There are numerous governmental entities at the federal, state, and
local levels that have proposed plans and set goals to reduce the
amount of food lost and wasted.106 Officially, in 2018, the EPA, FDA,
and USDA jointly announced their united effort to curtail the food
loss and waste problem in the United States. 107 They propose to
“increas[e] collaboration and coordination in our existing federal
programs” with a focus on educating Americans about the extent of
the problem and working with non-governmental groups specializing
in the same field to achieve the purpose of reducing national levels
of food waste.108 However, other measures whose purpose was food
waste reduction that have been proposed since the agreement
between the administrative agencies was announced have either not
passed or are still in the proposal stage.109

103

Joshua Reno, Wastes and Values, in ARCHAEOLOGIES OF WASTE: ENCOUNTERS
Sosna & Lenka Brunclíková eds., 2017).
104
See supra notes 54–62 and accompanying text.
105
See supra Part 1; see supra notes 81–102 and accompanying text.
106
See infra notes 109, 113–14; see New Hampshire Food Waste Policy, REFED,
https://policyfinder.refed.com/new-hampshire/ (last updated Mar. 5, 2021); see
Commercial Food Waste Compost Program, CITY OF FAYETTEVILLE, ARK.,
https://www.fayetteville-ar.gov/3775/Commercial-Food-Waste-Compost-Program
(last visited Apr. 20, 2020).
107
Formal Agreement Between EPA, USDA, and FDA Relative to Cooperation and
Coordination on Food Loss and Waste, U.S. FOOD & DRUG ADMIN. (Oct. 18,
2018), https://wayback.archiveit.org/7993/20191215142335/https://www.fda.gov/food/domestic-interagencyagreements-food/formal-agreement-between-epa-usda-and-fda-relativecooperation-and-coordination-food-loss-and-waste.
108
Id.
109
Food Recovery Act of 2015, H.R. 4184, 114th Cong. (2015); Food Donation
Act, H.R. 952, 115th Cong. (2017) (proposing greater limitations than established
by the Bill Emerson Good Samaritan Act of 1994 to incentivize retailers and other
vendors to donate rather than discard extra foods); see KEEPING FOOD OUT, supra
note 54, at 5–14 (providing a sweeping overview of the Act and its effects and
proposing that states increase food donor liability and promote education of the
WITH THE UNWANTED 59, 59–60 (Daniel
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Further, Congress has codified its vision that state and local
governments have nearly exclusive power to handle “non-hazardous
solid waste,” including organic food waste. 110 The structure of
federal assistance programs like TEFAP demonstrates a reliance on
state and local entities to manage the distribution of food aid. 111
These manifest trust in local governments and their communities to
be the first line of defense against the vast food waste-food insecurity
gap.
Organic waste bans are designed differently from state to
state and city to city, but the basic state-level organic waste ban
structure includes: (1) who is considered a food waste generator
(“FWG”); (2) how much food waste an FWG must produce within a
specified period of time to be subject to the ban; and (3) exemptions
such as undue or excessive hardship and distance exemptions. 112
Organic waste bans have been passed in seven municipalities,
including Austin, Texas; Boulder, Colorado; Metro, Oregon; New
York City, New York; San Francisco, California; Seattle,
Washington; and Hennepin County, Minnesota.113 Additionally, six
states have passed organic waste bans, including California,
Connecticut, Massachusetts, New York, Rhode Island, and
Vermont.114
Whether an entity is a food waste generator subject to a ban
is determined by whether the entity produces a threshold amount of
extensive existing liability protections under the Act); see Morath, supra note 28,
at 272.
110
Resource Conservation and Recovery Act, 42 U.S.C.A. §§ 6901(a)(4),
6902(a)(1) (Westlaw through Pub. L. No. 117-1 (excluding Pub. L. No. 116-283,
116-315)).
111
See supra notes 1–4 and accompanying text.
112
See VT. STAT. ANN. tit. 10, § 6605k(c) (West 2021) (defining those subject to
the organic waste ban, FWGs, as “any person who generates any amount of food
residuals”); see 310 MASS. CODE REGS. 19.006 (2021) (defining “commercial
organic material” as “food material and vegetative material from any entity that
generates more than one ton of those materials for solid waste disposal per week,
but excludes material from a residence”); see 23 R.I. GEN. LAWS ANN. § 23-18.917 (West 2020) (limiting coverage to FWGs within 15 miles of a facility capable of
accepting the waste material).
113
AUSTIN, TEX., CODE OF ORDINANCES §§ 15-6-91 et seq. (2014); BOULDER,
COLO., MUNICIPAL CODE §§ 6-3-13 to -18 (2019); METRO, OR., METRO CODE chs.
5.10.410–.470 (2021); N.Y.C., N.Y., ADMIN. CODE § 16-306 (2021); S.F., CAL.,
ENV’T CODE §§ 1901–12 (2021); SEATTLE, WASH., MUNICIPAL CODE §§
21.36.082-.083 (2017); HENNEPIN CTY. MINN., ORDINANCE 13 (2018).
114
CAL. PUB. RES. CODE § 42649.81 (West 2021); CONN. GEN. STAT. ANN. § 22a226e (West 2021); 310 MASS. CODE REGS. 19.017; N.Y. ENVTL. CONSERV. LAW §
27-2201 to -2219 (McKinney 2021); 23 R.I. GEN. LAWS ANN. § 23-18.9-17; VT.
STAT. ANN. tit. 10, § 6605k.
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the designated waste and whether the state or local law excludes that
entity definitionally. 115 For example, in Massachusetts the
Massachusetts Code of Regulations bans the disposal or incineration
or transfer for disposal at a landfill of all “commercial organic
material.”116 Commercial organic material “means food material and
vegetative material from any entity that generates more than one ton
of those materials for solid waste disposal per week, but excludes
material from a residence.” 117 So, in Massachusetts, residential
producers of food waste are not subject FWGs, even though there is
no question they produce food material and vegetative material
destined to be disposed of at a landfill. In Austin, Texas only “food
enterprise[s] that require[] a food permit under [the food Permit
Required Code]” are covered FWGs.118
However, other state and local governments have created
bans that make residential property owners or managers subject
FWGs.119 For example, in Hennepin County, Minnesota, the list of
covered FWGs includes a long list of businesses and organizations,
but makes compliance by those living in residential units and
multifamily housing units optional. 120 Boulder’s Code requires
compliance by “property owner[s] or property manager[s]” who own
or manage housing units with a certain number of units in the
building, “business owner[s],” and special event permit holders.121
So, in Boulder, the individuals or companies that own a covered
housing unit are responsible for ensuring that food waste recycling
units are available to all tenants, and must conduct annual trainings
to educate their tenants about the availability of food waste recycling
and how the units work.122 In Vermont, the legislature approved a ban
that made “any person who generates any amount of food residuals”
subject to the organic waste ban on July 1, 2020.123

115

See 310 MASS. CODE REGS. 19.006, .017(3).
Id. at 19.017(3).
117
Id. at 19.006. Notice that the regulation does not clarify whether the
commercial entity must produce one ton per week on average or at all times, which
most of the other laws do.
118
AUSTIN, TEX., CODE OF ORDINANCES § 15-6-92(E).
119
See HENNEPIN CTY. MINN., ORDINANCE 13, §§ III–IV; see BOULDER, COLO.,
MUNICIPAL CODE §§ 6-3-13 to -15; see VT. STAT. ANN. tit. 10, § 6605k(c).
120
HENNEPIN CTY. MINN., ORDINANCE 13, §§ III–IV.
121
BOULDER, COLO., MUNICIPAL CODE §§ 6-3-13 to -15. Boulder’s permit for
special events explicitly imposes on the special event permit holder the obligation
to separate and collect “recyclables and compostables.” See id. § 6-3-15.
122
See id. § 6-3-13.
123
VT. STAT. ANN. tit. 10, § 6605k(c).
116

24

JOURNAL OF FOOD LAW & POLICY

[Vol. 17

Threshold amounts of waste production are normally
imposed by state legislatures but not by municipalities.124 Vermont
and California exemplify states where the threshold amount of food
waste produced by an entity has been staggered to incrementally
include FWGs producing smaller amounts of waste within a
specified time. 125 In Vermont, as already mentioned, there is no
longer a threshold exemption to the ban. Any person who produces
any amount of food waste is subject to the ban. 126 In California,
businesses producing “eight cubic yards or more of organic waste per
week” on or after April 1, 2016 were subject FWGs.127 The threshold
decreased to four cubic yards or more on January 1, 2017, and the
statute permitted the state to subject entities producing two or more
cubic yards of organic waste per week on January 1, 2020 if the state
determined “that statewide disposal of organic waste ha[d] not been
reduced to 50 percent of the level of disposal during 2014.”128
Exemptions to organic waste bans include financial burden
exemptions and distance exemptions. 129 For example, in Rhode
Island, a covered FWG is only subject to the ban if it is located within
15 miles of “an authorized composting facility or anaerobic digestion
facility with available capacity to accept such material,” meaning the
disposal requirement of any type of organic waste is tied to the
services offered by these facilities.130 Additionally, any subject FWG
in Rhode Island may request a waiver if “the tipping fee charged by
Rhode Island resource recovery corporation…is less than the fee
charged by each” facility within the distance exemption.131 Thus, any
covered FWG will not be exempt from the ultimate purpose to
recycle/compost organic waste, but may choose a different facility
than those authorized by the state.132
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See KATIE SANDSON ET AL., HARVARD FOOD LAW & POLICY CLINIC, BANS AND
BEYOND: DESIGNING AND IMPLEMENTING ORGANIC WASTE BANS AND MANDATORY
ORGANICS RECYCLING LAWS 16 (2019), available at https://www.chlpi.org/wpcontent/uploads/2013/12/Organic-Waste-Bans_FINAL-compressed.pdf.
125
VT. STAT. ANN. tit. 10, § 6605k(c); CAL. PUB. RES. CODE § 42649.81(a) (West
2021).
126
See VT. STAT. ANN. tit. 10, § 6605k(c).
127
CAL. PUB. RES. CODE § 42649.81(a)(1).
128
Id. § 24649.81(a)(2), (4).
129
See SANDSON ET AL., supra note 124, at 28.
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23 R.I. GEN. LAWS ANN. § 23-18.9-17 (West 2020).
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Id.
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See id.
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Municipal codes do not include the distance exemptions.133
They are unnecessary because when a municipality passes an organic
waste ban, it is assumed that it has established the required facilities
within the city or county to handle the generated food waste.134 All
covered FWGs within the municipality must comply with the
requirements imposed by the ban.135 These exemptions are included
in the state-level bans because the “costs [of compliance] r[i]se in
scenarios where processing infrastructure (composting or anaerobic
digestion facilities) was limited and hauling distances were large.”136
One problem with plans and strategies for food waste
reduction is that they “generally do not themselves create legally
enforceable obligations.”137 But an organic waste ban imposes a legal
requirement on the covered parties whether it is passed as a
municipal regulation or a state law.138 The issues affecting whether a
municipal regulation or state law is better for implementing an
organic waste ban include the legal authority to do so,139 the viability
of carrying out the law in a particular area,140 and political pressure
to legislate a matter of concern. A municipality’s legal authority to
133

See SANDSON ET AL., supra note 124, at 13; see R.I. DIV. OF PLANNING, REPORT
NO. 119, SOLID WASTE 2038: RHODE ISLAND COMPREHENSIVE SOLID WASTE
MANAGEMENT PLAN 2-12 to 2-13(2015), available at
https://www.rirrc.org/sites/default/files/201806/Comprehensive%20Solid%20Waste%20Management%20Plan%202015%20Op
timized.pdf.
134
See SANDSON ET AL., supra note 124, at 13. This has been a big problem in the
case of California’s passage of its food recycling law. It required all local
governments to form a localized plan, which sounds good in theory, but without
planning and infrastructural assistance, this has caused many problems. See infra
notes 152–53 and accompanying text.
135
See Complying with Government Regulations, KAUFFMAN ENTREPRENEURS
(Nov. 11, 2005), https://www.entrepreneurship.org/articles/2005/11/complyingwith-government-regulations.
136
SANDSON, ET AL., supra note 124, at 16.
137
Id. at 1.
138
Id.
139
“Every form of government in the United States has some express authority that
justifies and defines its existence,” and “[s]tates grant cities and counties the ability
to administer government on the local level,” which may be found in the state
constitution or legislative codes or both. Peter J. Egler, What Gives Cities and
Counties the Authority to Create Charters, Ordinances, and Codes?, 9 PERSP. 145,
145 (2001), available at
https://info.legalsolutions.thomsonreuters.com/pdf/perspec/2001-spring/spring2001-10.pdf.
140
See SANDSON ET AL., supra note 124, at 24–26. One such factor is whether the
local government can take on the task of preparing the local infrastructure to
comply help FWGs comply with the ban or will need state assistance and support
to make its locality ready. Id. at 25.
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pass an organic waste ban is determined by whether it has “home
rule” authority or if the local government is a creature of state law
and “exist[s] to perform the tasks of the state at the local level,”
known as the Dillon Rule. 141 The infrastructural obstacles to an
organic waste ban include whether the locality or state has businesses
with the hauling capacity to take present amounts of food waste to
composting and anaerobic digestion facilities, and whether such
facilities even exist.142 States that have passed organic waste bans
have faced opposition to the passage of a ban for reasons ranging
from specific issues raised by concerned investors, to worry about
financial burdens on schools and hospitals, to the economic concerns
of Vermont haulers, including matters related to competing for
customers among haulers serving the same areas; 143 the state’s
assistance and support to become ready; and whether political
pressures exist on the state legislative level that will impede the
passage of a state-wide ban if local support and willingness exist.144
The purpose of all of the current organic waste bans is
unarguably the mitigation of food waste. 145 Some of the organic
waste bans, like Austin’s, clearly state the preferred hierarchy for
how to dispose of food waste: “(1) feeding hungry people; (2)
feeding animals; (3) providing for industrial uses; and (4)
composting.”146 Others, like the ban in California, are silent,147 but
empower and mandate that local governments “implement an
organic waste recycling program that is appropriate for that
jurisdiction and designed specifically to divert organic waste
generated by businesses subject” to the bans.148
The difference between the Austin and California bans is the
local government’s greater ability to regulate the final destination of

141

HON. JON D. RUSSELL & AARON BOSTROM, AM. CITY CTY. EXCH., FEDERALISM,
DILLON RULE AND HOME RULE 2 (2016),
https://www.alec.org/app/uploads/2016/01/2016-ACCE-White-Paper-DillonHouse-Rule-Final.pdf; see Egler, supra note 139, at 145–46.
142
See SANDSON ET AL., supra note 124, at 36–37.
143
Id. at 32–34.
144
See id. at 24–26.
145
See, e.g., BOULDER, COLO., MUNICIPAL CODE § 6-3-13 (2019); 23 R.I. GEN.
LAWS ANN. § 23-18.9-17(a) (West 2020); CONN. GEN. STAT. ANN. § 22a226e(a)(1)(B) (West 2021).
146
AUSTIN, TEX., CODE OF ORDINANCES §§ 15-6-92(D)(1)–(4) (2014).
147
See, e.g., CAL. PUB. RES. CODE § 42649.81–.87 (West 2021).
148
Id. § 42649.82(a)(1). Although the California statute does not explicitly state
how it wants food that otherwise would be wasted to be used, it does say that its
overall goal is food waste reduction. Id. § 42649.82(a)(1).
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food waste.149 Local governments in California are free to design the
organic waste ban in a way that complies with the state mandate and
“is appropriate for that jurisdiction.”150 The California statute serves
as the floor for what a local government must do to divert organic
waste from a landfill but does not restrict a local government from
establishing a more specific local hierarchy of food waste priorities
like the one found in Austin.151 This is a viable state-wide food waste
mitigation strategy, but it is also burdening businesses financially.152
The California model has been accused of putting the “cart-beforethe-horse,” imposing a deadline for organic waste implementation
without providing for the needed infrastructure in advance.153
New York, on the other hand, expended significant effort to
research the economic viability and “societal benefits” of its organic
waste ban in order to answer investors’ questions and concerns.154
The study found that the benefits to society for the first year of the
program would roughly range between $15.2 million and $22.5
million compared to continuing “business as usual.”155 “[T]he report
notes that there are likely additional benefits associated with an
organic waste ban that are not included in the cost-benefit analysis,
including societal benefits of increased food donation and potential
cost savings to food businesses from food waste diversion efforts.”156
Clearly organic waste bans can be beneficial to a state or municipal
economy and the environment if well-researched and implemented
with the infrastructure in place to handle the projected amount of
food waste.
Nevertheless, there persists a gap between how much food is
being wasted and how much food insecurity still exists in the country.
For this reason, organic waste bans have been disparaged as
ineffective in reducing food waste because all they do is keep food
“one step away from a landfill,” and without the appropriate
infrastructure, they will be ineffective as they are currently
149

See AUSTIN, TEX., CODE OF ORDINANCES §§ 15-6-92(D)(1)–(4); see CAL. PUB.
RES. CODE § 42649.81–.87.
150
CAL. PUB. RES. CODE § 42649.82(a)(1).
151
See SANDSON ET AL., supra note 124, at 4.
152
See Kate Cimini, Organic Waste Regulations on Horizon for California are
Needed but Burdensome, Experts Say, THE CALIFORNIAN (May 14, 2019, 5:34
PM), https://www.thecalifornian.com/story/news/2019/05/14/california-organicwaste-regulations-will-cost-billions-dollars-carbon/3441732002/ (last updated May
20, 2019, 5:33 PM).
153
Id.
154
See SANDSON ET AL., supra note 124, at 18–20.
155
Id. at 19.
156
Id.
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designed. 157 Based on the EPA’s food recovery hierarchy upsidedown pyramid, this statement is true.158 From the perspective of the
food insecure, this is a reasonable statement.
From a purely waste perspective, it is incorrect to disparage
organic waste bans as ineffective because composting and anaerobic
digestion at least put food to some better use than decomposition in
a landfill.159 No one contends that organic waste bans are “the silver
bullet to America’s food waste problem.”160 They are designed to
deal with the food waste problem on the far side of the food chain
where it is largely being wasted.

III. Organic Waste Bans Redesigned to Incentivize
Organic Waste Bans and Food Generosity
In their current form, all organic waste bans are designed to
facilitate food recycling.161 Despite Austin’s hierarchy for how food
waste should be utilized, the ideal of feeding the food insecure will
not likely be fulfilled under the current regime of organic waste bans.
Most covered FWGs are running businesses, so they will normally
choose whichever option presents the lowest cost to them. 162
Although ultimately organic waste recycling and composting is a
better option for food waste disposal than the dumpster and landfill,
organic waste bans should be re-designed to meet the goal of aiding
the food insecure.

157

Morath, supra note 28, at 255–58.
See Food Recovery Hierarchy, supra note 27.
159
See, e.g., Bausback, supra note 101 (detailing two types of composting that are
designed to trap methane in liquid form rather than allow it to escape into the
atmosphere while admitting that the complete omission of methane emissions via
composting has not been achieved).
160
Morath, supra note 28, at 258.
161
See SANDSON ET AL., supra note 124, at 8, 13. The state laws are explicitly
written this way, and most of the literature describing organic waste bans connects
food waste mitigation with composting. As noted about the California organic
waste ban, a local government can often pass more restrictive measures. See id. at
4, 8, 13; see also id. at 24 (discussing whether a state or locality should adopt an
organic waste ban or not based on whether its goal is to “hone in on food waste or
organic waste specifically . . . [or] address broader challenges with recycling and
other materials management”); see, e.g., EMILY BROAD LIEB ET AL., HARVARD FOOD
LAW & POLICY CLINIC, OPPORTUNITIES TO REDUCE FOOD WASTE IN THE 2018 FARM
BILL 17–20 (2017) [hereinafter OPPORTUNITIES TO REDUCE], available at
https://www.chlpi.org/wp-content/uploads/2013/12/Opportunities-to-Reduce-FoodWaste-in-the-2018-Farm-Bill_May-2017.pdf.
162
See Moving Forward, supra note 63, at 50–53.
158
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To fulfill this goal, compulsory composting or food recycling
must become a last option for a covered FWG or a completely
separate and subsidiary regulation or law. The need for composting
exists because not all organic waste comes in the form of good, edible
food.163 If there is no donative or better purpose for the food waste,
then composting can occur, but not just because it will be easier to
implement or cheaper at the outset. 164 An organic waste ban that
requires food donation or at-cost sale will likely cause covered
FWGs to reevaluate how much food they are wasting and take other
measures to mitigate waste before it happens. 165 Although many
entities already seek to divert their food waste from landfills on their
own, if there is no requirement to do so, many never will.
To assist local governments, state governments and the
federal government need to increase incentives for food donation or
at-cost sale that make an organic waste ban able to meet the dual goal
of reducing food waste and food insecurity. Hungry people want food
on their table, and businesses need low-cost alternatives to dispose
of unused food.
As they exist now, organic waste bans will fail to meet the
needs of the food insecure no matter how much food waste is
successfully re-directed to composting purposes.166 Kenyon’s poetic
potato glared at her out of the compost bin, wishing it could have
been what it was intended to be. 167 Local governments need the
support of their state and federal governments to be able to pass an
organic waste ban that does not require composting or make
composting the only feasible business option. If federal and state
government officials will act, organic waste bans can help meet the
dual goal of reducing food waste and alleviating food insecurity in
their communities.
First, federal and state tax credits or deductions need to be
expanded or made permanent168 for covered FWGs that donate or sell

163

See supra notes 51–53 and accompanying text.
See Leib et al., supra note 62.
165
See Moving Forward, supra note 63, at 50–53.
166
See John Fischer & Elizabeth Johnston, Calculating Economic Impact of
Commercial Organics Ban, BIOCYCLE (Mar. 8, 2017),
https://www.biocycle.net/2017/03/08/calculating-economic-impact-commercialorganics-ban/; see OPPORTUNITIES TO REDUCE, supra note 161, at 1.
167
JANE KENYON, Potato, in COLLECTED POEMS 261, 261 (Graywolf Press 2005)
(1993).
168
See Bedard, supra note 49, at 292–93, for a look at how Congress has and has
not acted to combat food waste where it is capable of doing so.
164
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at-cost their would-be wasted food. 169 The federal government
subsidizes certain foods and thereby plays an active role in fueling
food waste at the farm level.170 Congress would be wise to keenly
look at some of this subsidy money and see if it would be better used
to incentivize FWGs covered by organic waste bans. Local efforts
are better suited to meet the goals of food waste reduction and food
insecurity alleviation shared by federal, state and local governments.
As said earlier, the USDA, EPA, and FDA have announced
their joint aim to reduce the country’s food waste.171 This could serve
as a persuasive pressure point to convince the federal government to
search for ways that it can cooperate with state and local
governments to fulfill this goal. One such incentive needs to be
providing local businesses and entities of any kind tax benefits for
donation or at-cost sale of foods that would become waste. 172
Moreover, this is a way the federal government can fulfill the earliest
purposes of the Agricultural Adjustment Act of 1933 to prevent food
waste, and complementarily help fulfill the goal of federal assistance
programs to “provide[] nutrition benefits to supplement the food
budget of needy families so they can purchase healthy food and move
towards self-sufficiency.”173
States also should also expand state tax credits or deductions
beyond their current limited levels to make compliance with an
organic waste ban affordable for covered FWGs. 174 The current
levels of state tax credits and deductions do not make compliance
feasible for businesses and retailers.175 If covered FWGs are allowed
to sell would-be wasted food to cover their costs, then tax credits or
deductions could be reduced accordingly based on the amount of
money a covered FWG receives for the sale. This could benefit all
169

OPPORTUNITIES TO REDUCE, supra note 161, at 10 (providing a thorough survey
of food waste recovery possibilities within the existing legal framework, and
numerous acute recommendations for improvement).
170
Intertwined with this are the USDA’s policies of publicly declaring its aim to
reduce food waste nationally, while at the same time establishing arbitrary
guidelines that delineate food quality for the American consumer when, in fact, the
USDA food quality guidelines have nothing to do with taste or the actual goodness
of the food, but with color, shape and size. See LINNEKIN, supra note 34, at 123–
34. This fuels food waste because of the limitations it places on what farmers can
viably sell and what grocers are willing to purchase based on consumer demand.
See id.
171
See supra note 107 and accompanying text.
172
KEEPING FOOD OUT, supra note 54, at 15–22.
173
Id.; SNAP, supra note 1.
174
KEEPING FOOD OUT, supra note 54, at 17–22.
175
Id. at 20–21.
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involved parties, and instigate food donation and sale at reduced cost
even by FWGs who are not required by an organic waste ban to find
another place for their excess foods than a dumpster.
The Bill Emerson Good Samaritan Act “remains an
underutilized tool” that was designed to “reduce[] potential donor
liability and solve[] the problems created by a patchwork of various
state laws” meant to preempt food liability for donors, and it also is
meant to “enable[] and encourage[] food recovery to help those that
are food insecure.”176 When asked about their reluctance to donate
food, many food manufacturers, retailers, and wholesalers still raise
liability concerns. 177 Here, it is not “folly to be wise” because
“ignorance is [not] bliss,” but waste. 178 When a state or local
government imposes an organic waste ban, it needs to provide
educational materials and trainings so that covered FWGs understand
their liability coverage under this Act.
To further fulfill the purposes of enabling and encouraging
food recovery in partnership with state and local governments, the
Bill Emerson Good Samaritan Act needs to be amended so that
covered FWGs can sell would-be wasted food at cost.179 It has been
suggested that the Act needs to provide liability protection to food
producers and food service establishments that donate food directly
to individuals experiencing food insecurity.180 If this were to occur,
the liability protection should extend to those businesses that sell
excess food at reduced cost and not just for free. The risks associated
176

James Haley, The Legal Guide to the Bill Emerson Good Samaritan Food
Donation Act, 2013 ARK. L. NOTES 1448, ¶¶ 3–4 (2013), available at
http://media.law.uark.edu/arklawnotes/2013/08/08/the-legal-guide-to-the-billemerson-good-samaritan-food-donation-act/.
177
OPPORTUNITIES TO REDUCE, supra note 161, at 10.
178
Thomas Gray, Ode on a Distant Prospect of Eton College, POETRY FOUND.,
https://www.poetryfoundation.org/poems/44301/ode-ona-distant-prospect-of-eton-college (last visited Mar. 13, 2021). This is an
advantageous use of Thomas Gray’s poem, Ode on a Distant Prospect of
Eton College.
179
See OPPORTUNITIES TO REDUCE, supra note 161, at 10; EMILY BROAD LIEB ET
AL., HARVARD FOOD LAW & POLICY CLINIC & NAT. RES. DEF. COUNCIL, DON’T
WASTE, DONATE: ENHANCING FOOD DONATIONS THROUGH FEDERAL POLICY 1–3
(2017) [hereinafter DON’T WASTE, DONATE], available at
https://www.nrdc.org/sites/default/files/dont-waste-donate-report.pdf.
180
DON’T WASTE, DONATE, supra note 179, at 1–3. This would help to mitigate
some amount of food waste due to the logistical challenges faced by grocers and
retailers who do not have adequate space to store excess food. See Harrison Jacobs,
Here’s Why Wasted Food Doesn’t Get to Poor People, BUS. INSIDER (Oct. 16,
2014, 12:20 PM), https://www.businessinsider.com/why-dont-some-grocerystores-donate-food-to-poor-people-2014-10.
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with such donations or sales are already adequately handled by the
requirement to undergo food safety training,181 and where a business
is not yet undergoing such training, it can be required before liability
protection is extended. If Congress will not do this, then any state
that considers passing a statewide organic waste ban should also
extend tort liability for covered FWGs in this way, and local
governments that pass organic waste bans should advocate for this
reformation of the law.
It costs money for a grocery store, restaurant, or other entity
to donate food, including the costs of initial purchase and storage,
then the costs of labor to sort, stock, and possibly prepare foods.182
Some studies show a willingness among those who would be
considered food insecure to pay for foods in this way.183 This at-cost
donation structure has the additional benefit of de-stigmatizing food
insecurity and giving people who are food insecure the dignity of
participating in the process of providing for themselves and their
households. 184 So, this gap should be closed and food liability
protection under the Bill Emerson Good Samaritan Act should be
offered to FWGs who sell excess, good food at a reduced cost to

181

OPPORTUNITIES TO REDUCE, supra note 161, at 10.
See Jacobs, supra note 180.
183
See Christine G.K. Chege et al., Are Consumers at the Base of the Pyramid
Willing to Pay for Nutritious Foods?, 87 Food Pol’y 101745, § 3 (2019), available
at
https://www.sciencedirect.com/science/article/pii/S0306919219305627#:~:text=Po
or%20urban%20consumers%20are%20willing,safe%20and%20nutritious%20porri
dge%20flour.&text=Providing%20nutrition%20information%20increases%20the
%20willingness%20to%20pay%20for%20nutritious%20porridge.&text=Study%2
0findings%20are%20important%20in%20tackling%20malnutrition%20among%2
0poor%20consumers (demonstrating a willingness among the very poor in East
Africa to pay for better quality food over getting free food of lesser quality). A
“pay-what-you-can” restaurant is Philadelphia is testing this hypothesis. Eleanor
Goldberg, This Trendy Restaurant Lets Customers Pay What They Can Afford,
HUFFPOST (May 22, 2017, 11:26 AM), https://www.huffpost.com/entry/eat-cafephiladelphia-hunger_n_591c4041e4b0ed14cddae7f3. Many CSAs have a tiered
payment structure based on income. See, e.g., CSA, AROUND THE TABLE FARM,
https://aroundthetablefarm.com/csa (last visited Apr. 17, 2020).
184
See Food & Cash-Based Assistance, WORLD FOOD PROGRAM USA,
https://www.wfpusa.org/explore/wfps-work/wfp-programs/food-assistance-cashand-inkind/ (last visited Apr. 20, 2020). This issue of dignity and its relationship to
food donation, quality of donated food, and many other related topics, is as
complex as the people involved in it. Dignity can be had by the food insecure in
more ways than being able to purchase good food, but it is one way. See, e.g., Jay
Rayner, People in Poverty Don’t Just Need Feeding. They Should Have the Dignity
of a Good Meal, THE GUARDIAN (June 15, 2017, 7:00 AM),
https://www.theguardian.com/lifeandstyle/2017/jun/15/people-in-poverty-dontjust-need-feeding-they-should-have-the-dignity-of-a-good-meal.
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qualifying buyers so that they can cover some of the base costs of
ensuring excess foods are not wasted.
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IV. Conclusion
Jane Kenyon’s poem Potato:
In haste one evening while making dinner
I threw away a potato that was spoiled
on one end. The rest would have been
redeemable. In the yellow garbage pail
it became the consort of coffee grounds,
banana skins, carrot peelings.
I pitched it onto the compost
where steaming scraps and leaves
return, like bodies over time, to earth.
When I flipped the fetid layers with a hay
fork to air the pile, the potato turned up
unfailingly, as if to revile me–
looking plumper, firmer, resurrected
instead of disassembling. It seemed to grow
until I might have made shepherd’s pie
for a whole hamlet, people who pass the day
dropping trees, pumping gas, pinning
hand-me-down clothes on the line.185
The “hamlet” of Kenyon’s poem is where food waste is felt,
and it is where change must occur. We waste the whole because “one
end” is unseemly to the eye or rotten.186 Some food scraps and waste
are composted, but unlike Kenyon’s potato, unbelievable amounts of
good food are landfilled. 187 Kenyon saw potential in the partially
rotten potato. Her haunting was a harbinger of a potential future
where waste and want do not live hand-in-hand and where
resourcefulness is virtuous.
Locally designed organic waste bans that do not enforce
composting as the first and most affordable option for food waste
reduction need to be passed. Current organic waste bans are
working.188 FWGs that are covered by such a ban need options that
185

JANE KENYON, Potato, in COLLECTED POEMS 261, 261 (Graywolf Press 2005)
(1993).
186
See supra notes 55, 63–64 and accompanying text.
187
See supra notes 67–72 and accompanying text.
188
See, e.g., OPPORTUNITIES TO REDUCE, supra note 161, at 17–18; Amy Leibrock,
Are Food Waste Bans Working?, SUSTAINABLE AM. (Jan. 11, 2017),
https://sustainableamerica.org/blog/are-food-waste-bans-working/.
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make the donation of good food and at-cost sale affordable and
accessible. This will reduce food waste by FWGs as they become
more aware of their food waste practices and the costs of food waste
on their businesses, the economy and the environment. A locally
designed organic waste ban, when empowered by federal and state
level legal frameworks, has the greatest potential to both reduce food
waste and to alleviate food insecurity. This is because local
governments and communities are in the best position to design an
organic waste ban that does not make composting the first and most
affordable option, that creates cooperative agreements between local
businesses and local food recovery and donation agencies, and is able
to improve local business food waste reduction practices and put
food on the tables of the food insecure.

The Pandemic, Climate Change and Farm Subsidies
Allen H. Olson* & Edward J. Peterson**
I. Introduction
Many people believe that once the COVID-19 pandemic has
passed, life will return to the way it was. This belief is both unrealistic and
dangerous. It is unrealistic because the virus will be around for years if not
indefinitely. The timeframe for the worst of the pandemic will depend on
our ability to administer effective vaccines worldwide and the public’s
willingness to accept continued social distancing in the meantime. The
damage done to public health, the economy and individuals is already
substantial and will get worse. Recovery will be slow and incomplete.
The belief that life will return to the old normal is dangerous
because it removes incentives to make changes to the environment and the
economy that are necessary to respond effectively to the next pandemic, to
save the planet from the worst effects of climate change on agriculture and
other sectors of life and to avoid future economic and social disintegration.
Returning to the way it was may be the beginning of the end.
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The virus has revealed weakness and inequity in the polices,
programs and institutions that govern public health, medical care,
unemployment, and distribution of economic subsidies to individuals and
businesses. These problems are tied closely to the disparity of wealth in this
country with an increasingly large share of resources being controlled by a
small minority of the population.
The COVID-19 pandemic also demonstrates the fragile connection
between the environment and food supply. For a time, the virus limited
shopping for most people to trips to grocery stores. There have been
shortages of some items, and both store workers and customers risked
exposure in order to eat. Food bank resources are stretched thin as demand
by the newly unemployed skyrockets.1 At the same time, farmers had to
plow under vegetables originally destined to restaurants forced to close by
the pandemic.2 They poured milk down the drain and killed young pigs on
the farm as slaughterhouse capacity declined due to worker illness.3 USDA
programs to move surpluses from farms to the hungry have moved slowly at
best.4
Climate change will make everything worse. A warmer climate will
contribute to future pandemics, the loss of agricultural land and irrigation
water, reduced food production, hunger and starvation, civil unrest, social
disruption and economic decline.5 It is too late to reverse all of these effects,
but the failure of the world to eliminate carbon emissions and limit the
amount of warming will likely end life on the planet as we know it.6
Going forward climate change must drive farm policy in the United
States and the payment of subsidies to farmers. Farm subsidies have been
included in farm policy legislation, popularly known as Farm Bills, since
1

See Nina Lakhani, ‘A Perfect Storm’: US Facing Hunger Crisis as Demand for Food Banks
Soars, GUARDIAN (Apr. 2, 2020),
https://www.theguardian.com/environment/2020/apr/02/us-food-banks-coronavirus-demandunemployment.
2
See Ben Kesling, Coronavirus Forces Farmers to Destroy Their Crops, WALL STREET J.
(Apr. 26, 2020, 10:32 AM), https://www.wsj.com/articles/coronavirus-forces-farmers-todestroy-their-crops-11587909600.
3
See Liz Crampton, Farmers Still Plagued by Hog Backlog, POLITICO (June 19, 2020, 10:00
AM), https://www.politico.com/newsletters/morning-agriculture/2020/06/19/farmers-stillplagued-by-hog-backlog-788665.
4
See id.
5
See DAVIS WALLACE-WELLS, THE UNINHABITABLE EARTH, LIFE AFTER WARMING 49–58
(2019).
6
Id. See also BILL MCKIBBEN, FALTER: HAS THE HUMAN GAME BEGUN TO PLAY ITSELF OUT?
36–39 (2019). For other reports published on the multitude of effects of climate change, see
Reports, INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, https://www.ipcc.ch/reports/
(last visited Feb. 19, 2021) (listing various assessment reports and special reports regarding
the effects of climate change).
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the Great Depression.7 The primary purposes of farm subsidies have been to
keep farmers from going out of business during hard times and to promote
food security in the United States.8 Other objectives have been added over
time including the conservation of land, soil and water resources, and
foreign aid.9
Eligibility for farm subsidies has in the past been conditioned on
compliance with both production and conservation requirements. 10
Production conditions have included quotas, allotments, and set asides to
reduce production in an attempt to increase commodity prices.11 Base acres
and established yields have in turn been used to reduce the portion of a crop
upon which subsidies are paid. 12 Conservation conditions have included
protecting wetlands and highly erodible soils.13
Farm Bills have also imposed limits on how much subsidy can be
collected by a farm or person. 14 These are known generally as payment
limitations. Payment limitation amounts have changed from Farm Bill to
Farm Bill. Recent Farm Bills have also prohibited farm subsidy payments to
individuals whose adjusted gross incomes exceed a certain amount. 15
Similar requirements have applied to corporations and limited liability
companies but not to farming general partnerships.16
Despite payment limitations, the vast majority of farm subsidies
have gone to larger farms.17 Between 1995 and 2019, USDA paid farmers
396.9 billion dollars.18 Approximately 78 % of those payments went to the
top 10% of payment recipients.19 These numbers represent a trend since the

7

See Allen H. Olson, Federal Farm Programs – Past, Present and Future – Will We Learn
From Our Mistakes?, 6 GREAT PLAINS NAT. RESOURCES J. 1 (2001).
8
See id. at 2–7.
9
See id. at 5, 17; see 16 U.S.C.A. 3865 (Westlaw through Pub. L. No. 116-259).
10
7 U.S.C.A. §§ 9013–14 (Westlaw through Pub. L. No. 116-259); 16 U.S.C.A. §§ 3811,
3821 (Westlaw through Pub. L. No. 116-259); Olson, supra note 7, at 5–22.
11
Olson, supra note 7, at 5–22.
12
7 U.S.C.A. §§ 9013–14.
13
16 U.S.C.A. §§ 3811, 3821.
14
See, e.g., 7 U.S.C.A. § 1308 (Westlaw through Pub. L. No. 116-259).
15
RANDY SCHNEPF & MEGAN STUBBS, CONG. RESEARCH. SERV., R45659, U.S. FARM
PROGRAM ELIGIBILITY AND PAYMENT LIMITS UNDER THE 2018 FARM BILL (P.L. 115-334), at
11 (2019).
16
7 U.S.C.A. § 1308(b); 7 C.F.R. § 1400.1 (2021).
17
Andrea Freeman, The 2014 Farm Bill: Farm Subsidies and Food Oppression, 38 SEATTLE
U. L. REV. 1271, 1283–84 (2015).
18
The United States Farm Subsidy Information, ENVTL. WORKING GROUP,
https://farm.ewg.org/region.php?fips=00000&statename=UnitedStates (last visited Feb. 19,
2021).
19
Commodity Subsidies in the United States Totaled $240.5 Billion from 1995-2020, ENVTL.
WORKING GROUP,
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end of World War II. At the same time, the number of farmers and farms
has decreased in inverse proportion to the size of farms.20
Recent farm programs have relaxed certain production and payment
limitation requirements for payment eligibility.21 For example, payments to
farmers to help them weather the Administration’s trade war with China
under the 23 billion dollar Market Facilitation Program (MFP) are paid on
the farm’s total production of the covered commodities and not just on a
portion of the production as in prior Farm Bills. 22 Payments under the
CARES Act to counter the coronavirus’ effect on farm profitability (about
16 billion dollars) are subject to more generous payment limitations $250,000 per person and up to $750,000 for corporations and limited
liability companies – than programs under the 2018 Farm Bill, which
limited payments to $125,000 per person or corporation.23 The CARES Act
also eliminates the $900,000 adjusted gross income requirement for farmers
whose income comes 75% from farming, ranching or forestry. 24 These
changes will increase the amount that each farming operation receives and
allow wealthy farmers to collect payments that they would not have been
eligible for under prior laws. These changes mean that big farms will
receive an even larger portion of the subsidy pie than in the past.

https://farm.ewg.org/progdetail.php?fips=00000&progcode=totalfarm&page=conc&regionn
ame=theUnitedStates (last visited Feb. 19, 2021).
20
JAMES M. MACDONALD ET AL., ECON. RESEARCH SERV., U.S. DEP’T OF AGRIC., EIB-189,
THREE DECADES OF CONSOLIDATION IN U.S. AGRICULTURE, at iii (2018).
21
See RANDY SCHNEPF & MEGAN STUBBS, CONG. RESEARCH SERV., R46248, U.S. FARM
PROGRAMS: ELIGIBILITY AND PAYMENT LIMITS app. A, tbls. A-1, A-3 (2020), available at
https://crsreports.congress.gov/product/pdf/R/R46248; see Trade Mitigation Program, 84
Fed. Reg. 36,456, 36,459 (July 29, 2019) (to be codified at 7 C.F.R. pt. 1409); see RANDY
SCHNEPF, CONG. RESEARCH SERV., R46395, USDA’S CORONAVIRUS FOOD ASSISTANCE
PROGRAM: ROUND ONE (CFAP-1) 1, 12–13 (2020), available at
https://crsreports.congress.gov/product/pdf/R/R46395.
22
FARM SERV. AGENCY, U.S. DEP’T OF AGRIC., NOTICE MFP-2, 2018 MARKET FACILITATION
PROGRAM 1, 3 (2018), available at
https://www.fsa.usda.gov/Internet/FSA_Notice/mfp_2.pdf; see 7 C.F.R. § 1409.5 (2021); see
Market Facilitation Program, 83 Fed. Reg. 44,173, 44,173 (Aug. 30, 2018) (to be codified at
7 C.F.R. pt. 1409); see Trade Mitigation Program, 84 Fed. Reg. at 36,459. See also RANDY
SCHNEPF, CONG. RESEARCH SERV., IF11289, FARM POLICY: COMPARISON OF 2018 AND 2019
MFP PROGRAMS (2019), available at https://crsreports.congress.gov/product/pdf/IF/IF11289.
23
See Coronavirus Aid, Relief, and Economic Security Act (CARES Act), Pub. L. No. 116136, div. B, tit. 1, 134 Stat. 281, 505–06 (2020); see Coronavirus Food Assistance Program,
85 Fed. Reg. 30,825, 30,827 (May 21, 2020) (to be codified at 7 C.F.R. § 9.7); see FARM
SERV. AGENCY, U.S. DEPT. OF AGRIC., 1-CFAP, FSA HANDBOOK: CORONAVIRUS FOOD
ASSISTANCE PROGRAM 2–3 (2020) [hereinafter FSA HANDBOOK]; see Coronavirus Food
Assistance Program, U.S. DEPT. AGRIC., https://www.farmers.gov/cfap (last visited Feb. 13,
2021) (follow “Payment Limitations” hyperlink).
24
Coronavirus Food Assistance Program, 85 Fed. Reg. at 30,827. See also FSA HANDBOOK,
supra note 23, at 2–7.
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Yet, the recent programs impose no new conservation or
environmental requirements as a condition to receipt of the increased
subsidies.25 The term “climate change” is mentioned nowhere in the law or
regulations. The benefits from the billions of dollars paid or to be paid are
primarily private not public, and those benefits inure principally to the
farmers who need them the least. Small farmers get relatively little.26
Furthermore, the integrity of USDA’s farm subsidy programs is in
doubt. USDA’s efforts to assure compliance with those conservation and
environmental conditions that remain in effect have steadily declined during
both the Obama and Trump administrations. 27 Payment limitations
compliance audits are performed less frequently, and those that are done
rarely result in adverse decisions against the farmers. 28 Fraud in crop
insurance, another farm subsidy, exceeds that in the Food Stamps
program. 29 Farmers are receiving monies to which they are not legally
entitled.
The purposes of farm subsidies appear to have changed since the
inception of farm programs. Now the main purpose is to preserve the
profitability of large farming operations without regard to production,
conservation or food security. Farm politics has been substituted for farm
policy. To the extent large farms incidentally promote food security, this
approach may have public benefits in the short term, but it does little to
address the problems climate change, pandemics, and environmental
degradation are inflicting on agricultural production and food security in the
near future as temperatures continue to warm.

25

See Market Facilitation Program, 83 Fed. Reg. at 44,715–16; see Coronavirus Food
Assistance Program, 85 Fed. Reg. at 30,829–30.
26
Anne Schechinger, New USDA Records Show Trade Bailout and Coronavirus Payments
Went to Largest Farms, ENVTL. WORKING GROUP AGMAG (Sept. 22, 2020),

https://www.ewg.org/agmag/2020/09/new-usda-records-show-trade-bailoutand-coronavirus-payments-went-largest-farms.
27

OFFICE OF INSPECTOR GEN., U.S. DEP’T OF AGRIC., AUDIT REPORT 50024-0015-11, U.S.
DEPARTMENT OF AGRICULTURE’S FISCAL YEAR 2019 COMPLIANCE WITH IMPROPER PAYMENT
REQUIREMENTS 5–6 & tbl.1 (2020), available at
https://www.usda.gov/sites/default/files/audit-reports/50024-0015-11.pdf.
28
Id. at 8 (showing the noncompliance of the Farm Service Agency); OFFICE OF INSPECTOR
GEN., U.S. DEP’T OF AGRIC., AUDIT REPORT 03601-0001-22, FARM SERVICE AGENCY
COMPLIANCE ACTIVITIES 26–27 (2014), available at
https://www.usda.gov/sites/default/files/03601-0001-22.pdf.
29
OFFICE OF INSPECTOR GEN., U.S. DEP’T OF AGRIC., AUDIT REPORT 05601-0005-31, RMA’S
UTILIZATION OF CONTRACTED DATA MINING RESULTS 7 (2017), available at
https://www.usda.gov/sites/default/files/audit-reports/05601-0005-31.pdf; Donald Carr,
Where is the Scrutiny of Crop Insurance Fraud?, ENVTL. WORKING GROUP AGMAG (Apr.
22, 2013), https://www.ewg.org/agmag/2013/04/where-scrutiny-crop-insurance-fraud.
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Taxpayers must ask whether they should get more for their dollars
than just allowing large farmers to keep their current lifestyles. Should
subsidy dollars obtain public benefits as well? Should the trend to decouple
payments from Farm Bill requirements be reversed?
The answers are clearly yes. To survive global warming,
agricultural production and food distribution systems will have to adapt.
Guarantying large farm profitability does not by itself foster needed
changes. Without conditions, subsidies could in fact stifle innovation
leaving the country vulnerable to food insecurity. Why change how you
farm if the government will bail you out every time you lose a crop?
What public benefits should taxpayers expect from farm subsidy
payments in order to promote food security in the age of climate change?
We would suggest at a minimum 1) the preservation of agricultural land, 2)
the reduction of soil erosion, 3) the conservation of water, and 4) carbon
sequestration.

II. Suggestions for Public Benefits

(1) Preservation of Agricultural Land
Climate change threatens agricultural land in many ways. Higher
temperatures will make land less productive and take some land out of
production altogether.30 The twin scourges of drought and flood, ever more
powerful as the result of global warming, will accelerate erosion and
contaminate land with upstream pollution. 31 Rising sea levels will cover
some farmland and make other land less productive by saltwater intrusion.32
Supplies of irrigation water will be diminished.33
As climate change chips away at our productive land base,
preserving what is left is crucial to food security. Yet in the United States,
millions of acres of good cropland and pastureland are lost to urban
development. Forest lands are similarly affected. These losses have been
accruing for a long time.
30

Intergovernmental Panel on Climate Change [IPCC], Climate Change and Land, at 7
(2019), https://www.ipcc.ch/site/assets/uploads/sites/4/2021/02/210202-IPCCJ7230-SRCCLComplete-BOOK-HRES.pdf.
31
Id. at 8.
32
Intergovernmental Panel on Climate Change [IPCC], The Ocean and Cryosphere in a
Changing Climate, at 328 (2019),
https://www.ipcc.ch/site/assets/uploads/sites/3/2019/12/SROCC_FullReport_FINAL.pdf.
33
Id. at 394.
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The United States lost 11 million acres of farmland and ranchland
from 2001 to 2016 through land development.34 In that timeframe, every
state converted high quality agricultural land to developed uses. 35 Prime
farmland, that land with the best combination of physical and chemical
characteristics for producing food, feed, forage, fiber, and oil seed crops,
decreased by 15.2 million acres from 1982 to 2017.36
Land converted to urban and other highly developed uses, or even
to low-density residential use, is lost to future agricultural production. As
agricultural land is transformed to other uses, the remaining agricultural
land in an area is at an increased risk of also being converted.37 At the same
time, the loss of good farmland can force farmers to use lower quality land,
which results in greater need for fertilizers, pesticides and fuel.
We no longer have the luxury of voluntarily losing farmland. We
will need every acre that can be saved from the ravages of climate change to
maintain food security. Farm subsidies must be denied those who convert
agricultural land to non-agricultural uses, and subsidies must be conditioned
on the permanent protection of productive lands.

(2) Soil Erosion
Agricultural productivity is not only lost by conversion of farmland
to other uses; it is also lost to soil erosion. Good soil taken by wind and
water cannot be replaced in any meaningful timeframe. Soil erosion from
cropland and pastureland continues to be a major problem in the United
States.
Note that total soil erosion rates on U.S. cropland from water and
wind decreased 35 percent between 1982 and 2017.38 Soil loss from erosion
on U.S. cropland has been calculated to have occurred at the rate of 4.63
tons per acre per year in 2017 (2.67 tons by water erosion and 1.96 tons by

34

JULIA FREEDGOOD ET AL., AM. FARMLAND TR., FARMS UNDER THREAT: THE STATE OF THE
STATES 3 (2020), available at https://s30428.pcdn.co/wpcontent/uploads/sites/2/2020/09/AFT_FUT_StateoftheStates_rev.pdf.
35
Id. at 31.
36
NAT. RES. CONSERVATION SERV., U.S. DEP’T OF AGRIC., SUMMARY REPORT: 2017
NATIONAL RESOURCES INVENTORY, at 5-2 (2020), available at
https://www.nrcs.usda.gov/wps/portal/nrcs/main/national/technical/nra/nri/results/ (follow
“2017 NRI Summary Report” hyperlink).
37
FREEDGOOD ET AL., supra note 34, at 4.
38
NAT. RES. CONSERVATION SERV., supra note 36, at 2-8.
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wind erosion) as compared to a total rate of 7.13 tons per acre per year in
1982.39
However, despite the decrease in soil erosion, the rate of topsoil
loss by erosion in the United States is still significantly greater than the rate
of topsoil genesis.40 Under the most favorable conditions soil can regenerate
only at a rate of about 0.24 tons per acre per year.41 The rate of new topsoil
formation varies greatly depending upon the influences of climate, parent
material, topography, organisms and time, but most soil scientists agree that
it generally takes at least 100 years to generate an inch of top soil.42
Together with water, soil is the most important component of any
agricultural operation. Good soils grow more with less inputs. Strict
requirements for controlling soil erosion and overgrazing must be imposed,
again with the denial of subsidies to those operators who fail to comply.

(3) Conservation of Water Resources
Water is like land. Both are finite. No new land or water can be
created. What we have can be used and transformed, but nothing can be
added to the inventory.
Water and agricultural land go hand in hand. Without the former,
the latter is useless. Climate change is shifting rainfall patterns and making
dryland farming riskier in many places.43 Climate change is also reducing
available supplies of irrigation water.44 Western snow packs for example
have been below average in recent years and melt sooner due to warming
temperatures.45 Growing urban populations are competing with agriculture
for these reduced supplies.

39

Id.
See Kurt Lawton, Economics of Soil Loss, FARMPROGRESS (Mar. 13, 2017),
https://www.farmprogress.com/soil-health/economics-soil-loss; see Nat. Res. Conservation
Serv., Soil Formation, U.S. DEP’T AGRIC.,
https://www.nrcs.usda.gov/wps/portal/nrcs/detail/wa/soils/?cid=nrcs144p2_036333 (last
visited Mar. 13, 2021) [hereinafter Soil Formation].
41
Lawton, supra note 40.
42
Soil Formation, supra note 40.
43
See AGRIC. RESEARCH SERV., U.S. DEP’T OF AGRIC., TECHNICAL BULL. 1935, CLIMATE
CHANGE AND AGRICULTURE IN THE UNITED STATES: EFFECTS AND ADAPTATION 56–57 (2013),
available at
https://www.usda.gov/sites/default/files/documents/CC%20and%20Agriculture%20Report%
20(02-04-2013)b.pdf.
44
See id. at 57–58.
45
See id. at 58.
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Agricultural irrigation is practiced in most areas of the U.S. with
the amount of water withdrawn for irrigation greater in those areas where
rainfall is not enough to meet crop needs.46 Irrigation withdrawals in the
drier 17 conterminous western states comprised 81% of total U.S. irrigation
withdrawals in 2015 and represented 74% of the irrigated acres in the U.S.47
The latest published data from the United States Geological Survey shows
that in 2015 irrigation withdrawals accounted for 42% of total freshwater
withdrawals in the nation. 48 This consisted of about 34.7 million acres
irrigated with sprinkler systems, 23.3 million acres with surface (flood)
water and 5.49 million acres with micro-irrigation systems. 49 The use of
more water-efficient irrigation systems has continued to increase over time
with 10% more acres being irrigated with sprinkler systems and 19% more
acres using micro-irrigation systems in 2015 than 2010.50
The total amount of water used for agricultural irrigation has
increased dramatically during the last half of the twentieth century and the
beginning of the twenty-first. In 1950 about 90 billion gallons of water were
withdrawn daily for irrigation, compared to a high of over 140 billion
gallons daily in 1980 and to somewhat less than 120 billion gallons daily in
2010 and 2015. 51 Water resources are insufficient to sustain this trend.
Indeed, the amount of available irrigation water will decline with the effects
of climate change and with increased urban demand.
Farm subsidies must be conditioned on the use of the most efficient
irrigation technologies available and on the production of crop varieties
requiring the least water. All agricultural water use must be metered and
reported. Farm subsidies should be reduced and eventually eliminated for
farmers who engage in excessive water use.

46

See Water Use in the U.S., 2015, U.S. GEOLOGICAL SURV.,
https://labs.waterdata.usgs.gov/visualizations/water-use15/index.html#view=USA&category=industrial (last visited Mar. 13, 2021).
47
CHERYL A. DIETER ET AL., U.S. GEOLOGICAL SURV., CIRCULAR 1441, ESTIMATED USE OF
WATER IN THE UNITED STATES IN 2015, at 28 (2018), available at
https://pubs.usgs.gov/circ/1441/circ1441.pdf.
48
Id. at 1.
49
Id. at 27.
50
Id. at 54.
51
Id. at 53.
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(4) Carbon Sequestration
Trees and permanent grasslands can sequester significant amounts
of carbon. 52 Certain cropping practices can do so as well. The USDA
Natural Resource Conservation Service (NRCS) recommends over 30 onfarm conservation practices to improve soil health and carbon
sequestration. 53 These include conservation cover vegetation, residue and
tillage management (includes no-till), contour buffer strips, herbaceous
wind barriers, grassed waterways, silvopasture establishment, and forage
and biomass planting. 54 These various conservation practices, while
improving soil health and sequestering carbon, provide significant
additional benefits to the soil environment such as: “increased water
retention, hydrological function, biodiversity, and resilience.”55
The two main issues with on farm carbon sequestration, however, are
amount and permanence. 56 Farm subsidies should be provided to farmers
who implement practices that promote carbon sequestration but only when
the amounts of carbon sequestered can be accurately measured and only
when assurances are in place that the carbon will not be released back into
the atmosphere without the sequestration of an equal or greater amount of
carbon through the use of additional practices. And, farmers should not be
paid to sequester the same carbon more than once. Farmers who fail to
adopt required carbon sequestration practices or who fail to permanently
sequester the amount of carbon promised should lose eligibility for all
subsidies.

52

See Kat Kerlin, Grasslands More Reliable Carbon Sink Than Trees, U. CALIF. DAVIS (July
9, 2018), https://climatechange.ucdavis.edu/news/grasslands-more-reliable-carbon-sink-thantrees/.
53
See Carbon Farming, CARBON CYCLE INST., https://www.carboncycle.org/carbon-farming/
(last visited Mar. 13, 2021).
54
Nat. Res. Conservation Serv., GHG and Carbon Sequestration Ranking Tool: NRCS
Practice Standards for Greenhouse Gas Emission Reduction and Carbon Sequestration, U.S.
DEP’T AGRIC.,
https://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/air/?cid=stelprdb1044982 (last
visited Mar. 13, 2021).
55
See Carbon Farming, supra note 53.
56
See James Temple, Why We Can’t Count on Carbon-Sucking Farms to Slow Climate
Change, MIT TECH. REV. (June 3, 2020),
https://www.technologyreview.com/2020/06/03/1002484/why-we-cant-count-on-carbonsucking-farms-to-slow-climate-change/.
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III. Enforcement
Congress can legislate all the farm subsidy conditions it wants, but
if these conditions are not strictly enforced by USDA or other agencies, few
public benefits will accrue. Eligibility requirements under the existing farm
legislation have become in many cases paper exercises with few field
inspections and even fewer actions to enforce compliance.57
A prime example of this are the highly erodible lands conservation
(HELC) and wetlands conservation (WC) conditions for farm payment
eligibility. 58 Together these are known as the conservation compliance
requirements. Farmers must certify compliance with these requirements by
filing an AD-1026 form with USDA’s Farm Service Agency (FSA).59 The
form asks several yes or no questions about compliance status of the land
being farmed.60
Few farmers ever answer that they are not in compliance. Most
farms were inspected many years ago to determine initial compliance with
the HELC, WC requirements, but absent complaints by neighbors or
perhaps wildlife agencies, few follow up inspections are ever made.61 The
farmer self-certifications of compliance are generally not challenged. 62
Farmers can farm highly erodible soils or fill in small wetlands with little
chance of being caught.
Another example is the Conservation Stewardship Program (CSP)
administered by USDA’s Natural Resources Conservation Service
(NRCS). 63 CSP pays farmers to implement farming practices and
techniques that conserve soil and water resources.64 Many of the practices
NRCS pays farmers to do, they were doing already. Farmers are required to
sign contracts committing to these practices in return for substantial
57

See NAT’L SUSTAINABLE AGRIC. COAL., ENFORCEMENT OF CONSERVATION COMPLIANCE
FOR HIGHLY ERODIBLE LANDS 1, 3–7 (2018), available at
https://sustainableagriculture.net/wp-content/uploads/2018/06/CFRA-NSAC-Conservationcompliance-special-report.pdf.
58
See 16 U.S.C.A. §§ 3811, 3821 (Westlaw through Pub. L. No. 116-259).
59
Farm Serv. Agency, Conservation Compliance, U.S. DEP’T AGRIC.,
https://www.fsa.usda.gov/programs-and-services/paymenteligibility/conservation_compliance/index (last visited Mar. 13, 2021).
60
FARM SERV. AGENCY, U.S. DEP’T OF AGRIC., AD-1026, HIGHLY ERODIBLE LAND
CONSERVATION (HELC) AND WETLAND CONSERVATION (WC) CERTIFICATION 1 (2014),
available at https://www.farmers.gov/sites/default/files/documents/Form-AD1026-HighlyErodible-Land.pdf.
61
See NAT’L SUSTAINABLE AGRIC. COAL., supra note 57, at 1, 3–7.
62
See id.
63
16 U.S.C.A. § 3839aa-22 (West through Pub. L. No. 116-259).
64
Nat. Res. Conservation Serv., CSP – Learn More, U.S. DEPT. AGRIC.,
https://www.nrcs.usda.gov/wps/portal/nrcs/detailfull/national/programs/financial/csp/?cid=nr
cseprd1288524 (last visited Mar. 17, 2021).
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payments.65 However, NRCS does very little to monitor compliance with
the contract requirements and even less to quantify the environmental
benefits of such practices on the farms subject to the contracts.66 We simply
don’t know what public benefits we are actually receiving from these
payments.
Recent legislation introduced in Congress that would promote
carbon farming as a solution to climate change raises enforcement issues.
Rep. Josh Harder (D-Calif.) has introduced a bill that would set up a $2.5
billion grant fund to help farmers invest in more fuel efficient vehicles,
sequester carbon in their soil, and make other changes aimed at cutting
greenhouse gas emissions. 67 On the Senate side, the proposed Growing
Climate Solutions Act of 2020 (Braun) would create a program that would
permit farmers to sell carbon credits to polluting industries based on the
farmers’ on-farm carbon sequestration practices.68
Both bills would provide farmers with carbon payments in addition
to their farm subsidies. Neither would condition receipt of farm subsidies on
participation in the carbon program.69 Nor would they condition receipt of
carbon payments on compliance with the requirements of the farm subsidy
programs.70
The enforcement provisions of these bills and other similar
legislation bear careful scrutiny. Farmers will love the idea of receiving
additional payments for carbon sequestration. They will likely balk at the
idea of inspectors regularly visiting their farms to examine their farming
practices and measure stored carbon levels. However, without strict
compliance and enforcement measures, the amount of carbon claimed to
have been sequestered will be highly suspect and public funds wasted.
USDA’s weak performance on enforcing current conservation and
environmental conditions for farm subsidies suggests this outcome unless
the new programs come with major management changes at USDA and
increased funding to administer all farm subsidy programs.

65

Id.
See NAT. RES. CONSERVATION SERV., U.S. DEP’T OF AGRIC., CONSERVATION PROGRAMS
MANUAL § 530.83 (2020), available at
https://directives.sc.egov.usda.gov/OpenNonWebContent.aspx?content=44515.wba.
67
Future of Agricultural Resiliency and Modernization Act, H.R. 7482, 116th Cong. (2020);
Press Release, Josh Harder, Representative, House of Representatives, Harder Introduces
FARM Act to Support Agriculture Efforts to Fight Climate Change (July 6, 2020),
https://harder.house.gov/media/press-releases/harder-introduces-farm-act-supportagriculture-efforts-fight-climate-change.
68
Growing Climate Solutions Act of 2020, S. 3894, 116th Cong. (2020).
69
See H.R. 7482; see S. 3894.
70
See H.R. 7482; see S. 3894.
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IV. Conclusion
Farmers and the public need to stop viewing subsidies as payments
to which farmers are entitled simply because they are farmers. Subsidies
must be paid only when they are tied to concrete actions that help
agricultural production adapt to climate change and that promote food
security in the hard times to come. For the billions spent on farmers, the
public should receive more than just the profitability of individual farmers
or even their economic survival. The money spent should assure that land
and water resources necessary for agriculture are preserved for future
generations regardless of who is farming the land and that farming
techniques and crop and livestock choices adapt to the existential threats we
face.
USDA must enforce these eligibility requirements. Otherwise they
are useless. If farmers are not willing to comply, they must lose all subsidy
payments. Compliance fraud should result in criminal prosecution. Farmers
must accept farm program objectives and help USDA to implement these
programs, not only because of threat of enforcement but because they too
see that the survival of the planet is at stake. The public must get its
money’s worth for the same reason.
V. Postscript
As this article was undergoing its last editorial changes, Senator
Cory Booker introduced the Climate Stewardship Act in the United States
Senate.71 Representative Abigail Spanberger introduced a companion bill in
the House the same day.72 These bills would appear to represent a major
initiative to address climate change in farm and forestry programs to be
enacted between now and the next Farm Bill . The current Farm Bill expires
in 2023.73
The Climate Stewardship Act would substantially expand funding
of existing Farm Bill conservation programs including the Conservation
Reserve Program (CRP)74, the Environmental Quality Incentives Program
(EQIP)75 , and the Conservation Stewardship Program (CSP)76. It adds to
these programs the voluntary adoption of “climate stewardship practices”
thought to reduce greenhouse gas emissions, enhance carbon sequestration
and help farmers adapt to increasing weather volatility.

71

Climate Stewardship Act, S. _ 117th Cong. (2021)
H.R. 2534, 117th Cong. (2021-2022).
73
Agriculture Improvement Act of 2018, Pub. L. No. 115-334, 132 Stat. 4490 (2018).
74
Climate Stewardship Act, supra note 1, at § 101.
75
Id. at § 102.
76
Id. at § 103.
72
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The Act does not, however, establish mechanisms for determining
the amount and permanence of carbon sequestered through these grant
programs nor does it provide explicit funding for enforcement actions to
assure that farmers comply with the terms of their climate stewardship
practices contracts with USDA.77 It does not link eligibility for other farm
program subsidies with compliance with climate stewardship practices
contracts, and it does not link eligibility for climate stewardship practices
contracts with compliance with the existing conservation requirements of
the other farm subsidy programs in which farmers participate.78 The Act
also does not impose stricter payment limitations on the monies received
under the contracts.79
In short, the Climate Stewardship Act will perpetuate the problems
identified in this article. Farmers will receive large sums of money with
little accountability as to whether the climate stewardship practices they
agree to perform provide actual public benefits. As in the past, most of this
money will go to the largest farmers who can afford to engage in these
practices without the necessity of a subsidy. They should be willing to
engage in farming practices that may help prevent climate change from
destroying their farms without being paid to do so. Hopefully, Congress
will identify these deficiencies in the Act and adopt amendments to correct
them.

77

Id.
Id. at § 102 – 103.
79
Id. at § 102(d)
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Farm and Food Worker Inequity Exposed and Compounded by
COVID-19
Kimberly M. Bousquet*
Of the 2.4 million farm-working laborers in the United States,
upwards of 73% are immigrants.1 And, according to the Economic Policy
Institute, immigrants make up nearly 22% of all workers in the U.S. food
industry, including 27% of food production workers, 37% of meat processing
industry workers, 34% of commercial bakery workers, and 31% of fruit and
vegetable preservation work.2 Another study found that “[p]eople of color
make up the majority of essential workers in food and agriculture (50%) and
in industrial, commercial, residential facilities and services (53%).”3 Many
of these workers--if not the majority in some sectors--are undocumented
and/or unauthorized. Approximately 25% of U.S. immigrants were born in
Mexico.4 Thus, when we discuss issues involving food and farm workers in
the United States, we are largely talking about racial and ethnic minorities,
undocumented individuals, and members of the immigrant community
(foreign born and their children).5
Before COVID-19, many Americans condemned immigrants, even
documented and authorized immigrants, as “illegals” and unwanted. Indeed,
ridding the U.S. of undocumented immigrants was a core promise of the
Trump campaign in 2016, which promised to create a “deportation force” that
would remove millions of such persons.6 Mr. Trump stoked this antiimmigrant fire throughout his presidential race and presidency, referring to
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certain immigrant groups as rapists, criminals, drug mules, violent, and/or as
coming from “shithole countries.”7
Yet, early in the grips of the COVID-19 pandemic, America found
itself utterly dependent on this previously rejected underground segment of
our society. Once declared “illegals”, these workers are now considered
essential. Essential, as in necessary. Indeed, during this pandemic, twenty
percent of all declared essential workers were food and agricultural workers.8
Underscoring this point was an April 28, 2020 executive order issued by then
President Trump, stating that closures of meat packing plants -- “threaten the
continued functioning of the national meat and poultry supply chain,
undermining critical infrastructure during the national emergency.”9
This order followed the U.S. Department of Homeland Security’s
Cybersecurity & Infrastructure Security Agency’s (“CISA”) April 17, 2020
advisory memorandum titled “Guidance on the Essential Critical
Infrastructure Workforce: Ensuring Community and National Resilience in
COVID-19 Response.”10 The list identified “workers who conduct …
operations and services that are … essential to continued critical
infrastructure viability,” and “workers who support crucial supply chains and
enable functions for critical infrastructure.”11
Just below health care workers and law enforcement on the list were
agriculture and food workers. At least four categories in this group are largely
comprised of immigrants: (1) food manufacturing workers including those in
production, processing, and slaughter facilities; (2) farmers, and farm and
ranch workers; and (3) workers supporting production including persons
engaged in raising, cultivating, harvesting, packing, storing or delivering
agricultural or horticultural commodities.
The CISA’s report aligns with public sentiment. “More than four in
five adults agree that grocery store workers (89%), farm workers (85%), and
agricultural and food production (86%) workers are essential workers” and
“[m]ore than four in five adults believe grocery store workers (90%),
agriculture and food production workers (85%), and farm workers (82%)
7

Eugene Scott, Trump’s most insulting – and violent – language is often reserved for
immigrants, The Washington Post (Oct. 2, 2019, 2:21 PM),
https://www.washingtonpost.com/politics/2019/10/02/trumps-most-insulting-violentlanguage-is-often-reserved-immigrants/.
8
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9
Exec. Order No. 13917, 85 Fed. Reg. 26313 (May 1, 2020).
10
See Advisory Memorandum, Christopher C. Krebs, Director, Cybersecurity and
Infrastructure Security Agency, Identification of Essential Critical Infrastructure Workers
During COVID-19 Response (Apr. 17, 2020),
https://www.cisa.gov/sites/default/files/publications/Version_3.0_CISA_Guidance_on_Esse
ntial_Critical_Infrastructure_Workers_4.pdf.
11
See id.
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should be made a priority when it comes to being among the first to receive
the coronavirus vaccine.”12
It may have taken a global pandemic to get here, but Americans are
finally ready to
acknowledge that our immigrant population is essential to the functioning of
our food system and that it is a national imperative to ensure the health and
safety of these workers. Even as former President Trump has proclaimed,
without these immigrant workers our food systems would not function.
Because farm and food workers have been (correctly) identified as
essential, and because jobs in this industry generally aren’t salaried and don’t
offer paid benefits or sick leave, these workers did not have the luxury of
staying home to ride out the pandemic. For this reason alone, it was
inevitable that COVID-19 would have some level of disproportionate impact
on America’s food and farm workers.
But the wildly disproportionate impact from the coronavirus on food
and farm-working population is not due solely to increased exposure.
Instead, the disproportionate impact was heightened and worsened by preexisting social and financial inequities, systemic barriers to resources, and
the legal structures and systems that have allowed inequality and racism to
flourish during the pandemic.
The COVID-19 pandemic has highlighted the following inequalities
in our agricultural workers:
●

Cramped housing, with many farm workers and
their families living together in communal housing;

●

Extreme poverty, with 22% of farmworker families
living below the poverty line;13
Despite extreme poverty, most farm workers are not
receiving public benefits;14
Cultural and language barriers preventing
farmworkers from understanding and exercising
rights and accessing government services;

●
●

12

Jacqui Fatka, IDFA survey finds 80% of adults believe food industry workers should be
prioritized in receiving coronavirus vaccine, FARMPROGRESS (Dec. 16, 2020),
https://www.farmprogress.com/regulatory/support-high-food-worker-prioritizationcovid-vaccine?NL=DFP-01&Issue=DFP-01_20201217_DFP01_738&sfvc4enews=42&cl=article_6_5&utm_rid=CPG02000002563648&utm_cam
paign=55825&utm_medium=email&elq2=d144ebf02b8e4f6188380a89c07e11c5.
13
FARMWORKER JUSTICE, supra note 1.
14
Id.
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Remote and isolated work locations, making travel
and obtaining medical care difficult and
farmworkers entirely dependent on the farmerlandowner; and
The inability to access unemployment benefits or to
take paid sick leave15

These communities also live under constant threat of workplace raids,
deportation, detainment, and general anti-immigrant sentiment, all of which have a
negative effect on access to preventive health care, health insurance, education, and
government services.16
A similar litany of inequalities exists for food processing and production workers,
and other workers in the food supply chain (e.g., the average salary for a food
processing worker is nearly 20,000 less than the average national salary).17
These inequalities compounded the impacts of COVID-19 in these communities
for a number of reasons, including the following:
●

●

●

Close living quarters, crowded transportation, and
lack of access to sanitation caused quicker and easier
spread of disease.
Lack of public services, poverty, and
cultural/language barriers prevent adequate health
care, leading to higher degrees of sickness and
death, and
Lack of benefits forced people to work or lose their
jobs and be unable to support their family.

The results – COVID-19 inequality:

15

NATIONAL CENTER FOR FARMWORKER HEALTH, INC., COVID-19 in Rural America: Impact
on Farms & Agricultural Workers (Feb. 2021),
http://www.ncfh.org/uploads/3/8/6/8/38685499/msaws_and_covid19_fact_sheet_2.1.21.pdf.
16
Krista M. Perreira & Juan M. Pedroza, Policies of Exclusion: Implications for the Health
of Immigrants and Their Children, 40 ANNU. REV. PUBLIC HEALTH 147, 149 – 150 (2019).
17
Food Processing Workers, All Other, DATA USA, https://datausa.io/profile/soc/foodprocessing-workers-allother#:~:text=The%20number%20of%20people%20employed,other%20employed%
20by%20various%20industries (last visited Apr. 18, 2021).
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●

Farmworkers are contracting the coronavirus at a much greater rate
than the rest of the population.18 Among 31 states providing data,
37% of food processing and agriculture workers were Hispanic or
Latino but they represented 73% of lab-confirmed COVID-19
cases.19

●

Although these numbers are likely underestimates, Purdue
University “estimates that more than 480,000 agricultural workers
have tested positive for COVID-19 nationwide,” though this figure
excludes contracted and temporary labor, which account for a
significant portion of the farm labor population.20

●

“According to data collected by FERN, as of March 26, 2021 at
12pm ET, at least 1,424 meatpacking and food processing plants and
407 farms and production facilities have had confirmed cases of
Covid-19. At least 89,009 workers (58,300 meatpacking workers,
17,701 food processing workers, and 13,008 farmworkers) have
tested positive for Covid-19 and at least 378 workers (286
meatpacking workers, 49 food processing workers, and 43
farmworkers) have died.”21

The CDC concluded in January 2021, that factors contributing to the
workplace and community transmission of COVID-19 among farmworkers
were: “prolonged close contact with coworkers, congregate housing, shared
transportation, and frequent community contact.”22 “Several factors at the
individual-, household-, community-, and occupational-level, including longstanding health and social disparities, likely contribute to disproportionate
disease incidence among racial and ethnic minority workers.”23
Unfortunately, U.S. law and policy failed to protect food and farm
workers during the coronavirus pandemic and have contributed to the
unequal impact of COVID-19. Probably the most egregious failure was the
lack of a national mandate requiring all agriculture and food sector employers
to provide worker protections. Instead, the CDC provided an “interim

18

Kara Manke, State’s farmworkers hit hard by COVID-19, DAILY DEMOCRAT (Dec. 15,
2020), https://www.dailydemocrat.com/2020/12/15/states-farmworkers-hit-hard-bycovid-19/.
19
NATIONAL CENTER FOR FARMWORKER HEALTH, supra note 15.
20
See id.
21
Leah Douglas, Mapping Covid-19 outbreaks in the food system, Food & Environment
Reporting Network (Apr. 22, 2020), https://thefern.org/2020/04/mapping-covid-19-inmeat-and-food-processing-plants/.
22
Michelle A. Waltenburg et al., Coronavirus Disease among Workers in Food Processing,
Food Manufacturing, and Agriculture Workplaces, 27 EMERGING INFECTIOUS DISEASES 243,
244 (2021).
23
Id. at 248.

2021]

COVID-19, FOOD WORKER INEQUITY

55

guidance” that employers were free to ignore.24 This failure left these
workers without adequate personal protective equipment, testing, effective
social distancing measures, and essentially prevented any efforts to contact
trace, screen incoming employees for coronavirus, or quarantine positive
cases.25 The government compounded this failure by refusing to provide
federal stimulus money to undocumented workers in the CARES Act,26 and
by excluding a number of categories of immigrants from free COVID-19
testing.27
Joseph Lewnard, assistant professor of epidemiology at UC Berkeley
who studied the impacts of COVID-19 on farmworkers, noted of his study
results: “These findings validate concerns from researchers, public health
professionals and community advocates that farmworkers would suffer from
the COVID-19 pandemic in California..... We have failed to protect this
population, while they have continued to engage in essential work through
the pandemic.”28
Our food system depends on the health, safety and well-being of our
largely-immigrant food and farm workers. And although U.S. law and policy
failed to protect food and farm workers from uncontrolled coronavirus
outbreaks, the CDC and many non-governmental organizations are working
to keep this issue in our national conscience. Lawmakers must not ignore
these efforts, but must take action to protect these essential workers and to
decrease the inequalities that allowed COVID-19 to flourish in our food and
farm worker communities.

24

Agriculture Workers & Employers Interim Guidance from CDC and the U.S. Department
of Labor, CENTERS FOR DISEASE CONTROL AND PREVENTION (Feb. 2, 2021),
https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-agriculturalworkers.html.
25
Waltenburg et al., supra note 22 at 247.
26
NATIONAL CENTER FOR FARMWORKER HEALTH, INC., supra note 15.
27
Zoe Willingham & Silva Mathema, Protecting Farmworkers From Coronavirus and
Securing the Food Supply, Center for American Progress (Apr. 23, 2020, 9:01 AM),
https://www.americanprogress.org/issues/economy/reports/2020/04/23/483488/prot
ecting-farmworkers-coronavirus-securing-food-supply/.
28
Manke, supra note 18.

Understanding Modern History of International Food Law is
Key to Building a More Resilient and Improved Global Food
System
Michael T. Roberts
I. Introduction1
This article advocates the need for a history of the development of
modern international food law and suggests an analytical approach to
complement the chronicling of events. Comprehension of this history will
help elucidate the evolution of a complicated modern global food system,
including its resiliency and vulnerability as demonstrated by Covid-19,
thereby providing valuable context for change in the system where needed.2
This essay makes the case for such a history in three parts. First, it briefly
demonstrates the need for a historical perspective through a critical
examination of a journal article that speaks to Covid-19 food security in a
historical context. Second, it suggests possible legal frameworks for
historical analysis, including the tensions and convergence between these
frameworks. Third, it presents a perspective on how to contextualize this
history as well as ensure its relevancy to important contemporary and future
issues, including resiliency, public health, and sustainability. For example,
one consideration is that the development of international food law is as much
about paths not taken as paths taken, which in turn may open discussion today
about alternative paths for future governance in the global food system.
II. Need for Historical Perspective
Literature on the impact of Covid-19 on food-security resiliency in
food systems is starting to emerge.3 Because the beginnings of international
1

Michael T. Roberts is the Executive Director of the Resnick Center for Food Law & Policy
and Professor from Practice, University of California, Los Angeles (UCLA) School of Law.
2
This author is critical of the term “food system” as there is nothing system-like about the
journey of food to the consumer’s plate, and the term belies the complexity of this journey,
the myriad of laws that govern food, and the agencies that enforce the laws. Most references
to “food system” really involve a food supply chain. However, the term is used in this article
because it is replete in food policy literature and there appears to be no other term in usage to
describe the remarkably complicated process by which food is produced and finally
consumed. This author does recommend a “food systems thinking approach” to solving
complicated problems arising fromom the modern food system. See MICHAEL T. ROBERTS,
RESNICK CTR. FOR FOOD LAW & POLICY, PUB. LAW RESEARCH PAPER NO. 20-02, A ‘FOOD
SYSTEMS THINKING’ ROADMAP FOR POLICYMAKERS AND RETAILERS TO SAVE THE ECOSYSTEM
BY SAVING THE ENDANGERED HONEY PRODUCER FROM THE DEVASTATING CONSEQUENCES OF
HONEY FRAUD (2019), available at
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3466477.
3
The Resnick Center in conjunction with the UCLA School of Law Library has developed a
library guide that provides resources on the intersection of Covid-19 and food law and policy
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food law are not widely and fully understood, this scholarship may
oversimplify how change is made when recommending policy changes in the
modern global food system. An example of this gap in historical research is
an otherwise excellent scholarly article by Jennifer Clapp and William G.
Moseley, titled This food crisis is different: COVID-19 and the fragility of
the neoliberal food security order, and published in The Journal of Peasant
Studies (2022).4
Clapp and Moseley start by acknowledging that some see the global
food system as “incredibly resilient” during Covid-19 and “see no need to
make major changes to policy direction beyond provision of emergency
safety nets.”5 The article refers to a May 2020 editorial in the Economist:
“The sophistication of the system, and the foresight of the players within it
… , has meant that, so far, it has held up to covid-19’s impacts on both supply
and demand by dexterously swapping sources and rerouting supply chains.”6
Clapp and Moseley reject this upbeat view “by situating the impact
of the COVID-19 pandemic on the global food system within a broader
historical context in order to draw lessons for appropriate policy responses.”7
Clapp and Moseley argue that policy responses to past food and economic
crises – in each of the decades from the 1960s to the 1990s – “played a
prominent role in shaping the current global food system in ways that have
created vulnerabilities to the COVID-19 food crisis, which, as we outline, is
markedly diﬀerent from past crises.”8 This “shaping” is described as follows:

Policy responses to previous episodes of crisis in food
systems over the past 70 years have encouraged the rise of a
global food system based on principles of industrial
production, specialization and global trade that is
progressively taking place via complex global food supply
chains dominated by large private sector corporations.9
The authors argue that the legacies left by these past policies created
vulnerabilities in the face of the present crisis, which is characterized
by three interlocking dynamics: “disruptions to global food supply
for scholars, researchers, and officials. See COVID-19 and Food Law: Home, UCLA HUGH
& HAZEL DARLING L. LIBR., https://libguides.law.ucla.edu/Covid-19andFoodLaw (last
updated Apr. 30, 2021).
4
Jennifer Clapp & William G. Moseley, This Food Crisis is Different: COVID-19 and the
Fragility of the Neoliberal Food Security Order, 47 J. PEASANT STUD. 1393, 1393–95
(2020), available at https://www.tandfonline.com/doi/full/10.1080/03066150.2020.1823838.
5
Id. at 1394.
6
Id.
7
Id.
8
Id.
9
Id. at 1395.
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chains, the loss of income and livelihoods due to the global economic
recession,10 and uneven food price trends unleashed by a set of
complex factors.”11 Noting other threats to food systems “waiting in
the wings: the climate crisis, extreme weather events, conﬂict,
economic nationalism and rising trade protectionism, and the
collapse of multilateralism,”12 the article concludes that this same
policy response has addressed Covid-19 and that the “pandemic
marks an inﬂection point and signals the need for policies that seek
fundamental transformations to food systems.”13
Even if the authors correctly refute the notion made in the
Economist that the modern global food system has been resilient
during Covid-19, their attribution of vulnerabilities simply to policy
responses to past disruptions misses the historical entrenchment of
food policies in legal frameworks that help govern the global system.
These policies that the authors criticize – industrial production,
specialization, global trade, and complex global food supply chains
– and their countervailing policies – food security and human rights
– are rooted in debates over the role of global governance and policy
formations by national governments starting in the 1930s. These
policies were eventually formalized into legal frameworks and
institutions that govern to a degree today’s modern food system.
Responses to previous disruptions – famines or pandemics – may
have accelerated the speed and degree to which these policies shaped
the global food system, but these policies are embedded in choices
made nearly a century ago by powers that reflect values and ideas
about society and the role of food in society. If fundamental change
is going to occur to make food systems more resilient, sustainable,
healthier, fairer and more equitable, then a reckoning of these
policies and the legal frameworks that they buttress must be had.

10

Scholars also point to the link between Covid-19 and increased migration as a challenge to
food insecurity across countries. See Michael D. Smith & Dennis Wesselbaum, Covid-19,
Food Insecurity, and Migration, 150 J. NUTRITION 2855, 2856 (2020) (drawing on the
example of the Spanish flu (1918-1920) and famines in Europe from 1550 to 1700 and later
centuries). The United Nation’s Food and Agriculture Organization (FAO) has also
published on Covid-19’s impact on the migration of agriculture laborers, further implicating
food security in many countries. Food & Agric. Org. of the United Nations [FAO], Migrant
Workers and the COVID-19 Pandemic (Apr. 7, 2020),
http://www.fao.org/3/ca8559en/CA8559EN.pdf.
11
Clapp & Moseley, supra note 4, at 1393.
12
Id. at 1408.
13
Id. at 1395.
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III. The Global Organization of Food
A. Role of Law in the Global Food System
The legal frameworks used in the governance of food are evident in
formal international legal disputes over biotechnology,14 hormones in beef,15
animal welfare,16 and country of origin labeling.17 Tensions in the application
of these legal frameworks are reflected in multilateral disputes in trade
negotiations, or political pressure on such issues as geographical indicators,18
taxes on sugary sweetened beverages,19 animal drugs,20 and climate change
and meat production.21 Convergence in the application of these legal
frameworks can occur where, for example, nutrition and food security are
coupled as the “right to food” campaign expands to mean “right to adequate

14

See Panel Report, European Communities – Measures Affecting the Approval and
Marketing of Biotech Products, WTO Doc. WT/DS291/R, WT/DS292/R, & WT/DS293/R
(Sept. 29, 2006) (adopted Nov. 21, 2006) (in 2003, the United States, Canada, and Argentina
filed a complaint against the EC to the WTO on the ground that the EC violated provisions
of the Agreement on the Application of Sanitary Phytosanitary Measures (SPS Agreement)
by imposing a moratorium on approving the import of GMO food products).
15
See Appellate Body Report, EC Measures Concerning Meat and Meat Products
(Hormones), WTO Doc. WT/DS26/AB/R (Jan. 16, 1998) (in 1995, the United States and
Canada took WTO action against the European Union’s hormone prohibition in 1995,
alleging that the European Commission ban violated the SPS Agreement).
16
See Panel Report, United States – Measures Concerning the Importation, Marketing and
Sale of Tuna and Tuna Products, WTO Doc. WT/DS381/RW (Sept. 15, 2011) (Mexico
claimed that labeling provisions in the United States under the Dolphin Protection Consumer
Information Act violated the Technical Barriers to Trade Agreement (TBT Agreement)).
17
See Panel Report, United States – Certain Country of Origin Labeling (COOL)
Requirements, WTO Doc. WT/DS384/R, WT/DS386/R (Nov. 18, 2011) (Canada and
Mexico requested WTO for a panel on grounds that Country-of-origin labeling (COOL)
labeling requirements passed in the United States 2002 and 2008 Farm Bills).
18
See generally MICHAEL T. ROBERTS, FOOD LAW IN THE UNITED STATES 284–87 (2016)
(summarizing the tensions between the EU and the US over geographical indicators
protection).
19
See Press Release, Office of the U.S. Trade Representative, United States Requests WTO
Panel Against Mexico Over Beverage Taxes (June 22, 2004),
https://ustr.gov/archive/Document_Library/Press_Releases/2004/June/US_Requests_WTO_
Panel_Against_Mexico_Over_Beverage_Taxes.html [hereinafter Press Release
on Beverage Taxes] (asserting that the Mexican bottling industry began to substitute HFCS
for cane sugar).
20
See ROBERTS, supra note 18, at 187–89 (describing an international food safety
controversy over a controversial veterinary drug ractopamine hydrochloride).
21
See Paula Arcari, Normalised, Human-centric Discourses of Meat and Animals in Climate
Change, Sustainability and Food Security Literature, 34 AGRIC. & HUM. VALUES 69, 69–75
(2017).
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food”22 or where trade – often maligned as part of the modern industrial food
complex – is also touted as a cornerstone for food security.23
These legal frameworks also have a role in the shaping of international
governing institutions. The institutional beginnings of these legal
frameworks were evident in the founding of the now Rome-based United
Nations Food and Agriculture Organization (FAO) in 1945, the first and the
largest of seventeen specialized UN agencies, employing 3,400 employees
world-wide.24 The legal frameworks also intersect with the World Trade
Organization (WTO) and the World Health Organization (WHO).

B. International Food Law Frameworks

(1) Nutrition: Coupling of Concepts
Professor John Black of Harvard University in the American
Economic Review (1943) credited the emerging knowledge of nutrition in
the 1930s leading to what he coined the “international food movement.”25
This movement was preceded by scientific and political developments during
and after the First World War that “enabled scientists to define and measure
hunger in objective and universal ways” and facilitated the discovery of
vitamins and the importance of minerals, augmenting the term “hunger” into
a new term – “malnutrition.”26 Focus on malnutrition paved the way for a
public health benchmark that considered the quality of diet and health.27
The nutrition work by the League of Nations combined with both the
severe hunger and a commitment to global development that followed on the
heels of World War II led to the organization of food.28 The focal point of
this organization was a US-sponsored UN Food Conference held in Hot

22

See Wenonah Hauter, The Limits of International Human Rights Law and the Role of Food
Sovereignty in Protecting People from Further Trade Liberalization Under the Doha Round
Negotiations, 40 VAND. J. TRANSNAT’L L. 1071, 1083–85 (2007).
23
See Food & Agric. Org. of the United Nations [FAO], Trade Reforms and Food Security:
Conceptualizing the Linkages, at 5–8 (2003), available at
http://www.fao.org/3/y4671e/y4671e.pdf.
24
See UN System, UNITED NATIONS, https://www.un.org/en/about-us/un-system (last visited
Mar. 29, 2021); see Food and Agriculture Organization (FAO), WELT HUNGER HILFE,
https://www.welthungerhilfe.org/about-us/partners/institutional-donors/fao-food-andagriculture-organization-of-the-un/ (last updated Nov. 5, 2020).
25
John D. Black, The International Food Movement, 33 AM. ECON. REV. 792 (1943).
26
PATRICIA CLAVIN, SECURING THE WORLD ECONOMY: THE REINVENTION OF THE LEAGUE OF
NATIONS 1920-1946, at 165 (2013).
27
Id.
28
Id. at 294–96.
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Springs, Virginia, from May 18 to June 3, 1943.29 A confluence of events
sparked this conference, including a 1942 report prepared for the UN’s
program for Freedom from Want of Food by Frank L. McDougall,30 and
President Franklin D. Roosevelt’s “adoption of agriculture and nutrition as
an essential topic on which the United Nations might score an early and easy
success . . . .”31 The Hot Springs conference sparked a chain of events that
eventually led to the development of the FAO.32
This coupling of agriculture and nutrition was a hallmark to the early
development of the FAO and has evolved over the years with the emergence
of obesity and diabetes as a global concern.33 The Codex Alimentarius
Commission – the central part of the Joint FAO/WHO Standards Program –
has in recent years set guidelines for the following types of nutrition labeling:
Nutrient Declaration: Nutrition Declaration, Nutrition Reference Values,
Quantitative declaration on ingredients (QUID), Nutrient Claims and Health
Claims.34 Even more recently, the international regulation of nutrition is
emerging as a priority for FAO and other international institutions, as
evidenced by the development of FAO’s Zero Hunger program, which aims
to eliminate all forms of malnutrition, including hunger, obesity, and vitamin
deficiencies by a multitude of tools.35 Included in the Zero Hunger advisory
committee notes is a recommended policy and legal framework to eradicate
hunger and malnutrition, including a review of policies and legislations in
support of food access, promotion of “pro-poor and gender-sensitive policies
and legislation,” and improved access to healthy food.36

29

Id. at 294–95.
Conventional history holds that Eleanor Roosevelt was impressed enough by McDougall’s
report to invite him to discuss his ideas over dinner with President Roosevelt. Id. at 295–96.
McDougall has been described as “a man whose life’s work was to link together the themes
of international security, trade, the quality of rural life, and health.” Id. at 165.
31
Id. at 295–96.
32
Id. at 296.
33
World Health Org. [WHO], Obesity and Overweight (2003),
https://www.who.int/dietphysicalactivity/media/en/gsfs_obesity.pdf (stating that “[o]besity
has reached epidemic proportions globally”).
34
See Joint Food & Agric. Org. of the United Nations [FAO]/ World Health Org. [WHO]
Codex Alimentarius Comm’n, Guidelines on Nutrition Labelling, CAC/GL 2-1985 (2017),
http://www.fao.org/fao-who-codexalimentarius/shproxy/en/?lnk=1&url=https%253A%252F%252Fworkspace.fao.org%252Fsites%252Fcodex
%252FStandards%252FCXG%2B2-1985%252FCXG_002e.pdf.
35
See World Hunger is Still Not Going Down after Three Years and Obesity is Still Growing
– UN Report, FOOD & AGRIC. ORG. UNITED NATIONS (July 15, 2019),
http://www.fao.org/news/story/en/item/1200484/icode/.
36
THE UNITED NATIONS SEC’Y-GEN.’S HIGH-LEVEL TASK FORCE ON
GLOB. FOOD & NUTRITION SEC., ZERO HUNGER CHALLENGE ADVISORY NOTES 24 (Nov.
2015), https://www.un.org/es/issues/food/taskforce/pdf/HLTF%20%20ZHC%20Advisory%20Notes.pdf.
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(2) Market Stability: Path Not Taken
A seminal moment early on for the FAO was a dispute over the
question of how best to stabilize world food markets, especially in times of
disruption. As the first Director General of the FAO, John Boyd Orr, a
renowned Scottish nutritionist, proposed a World Food Board that would give
the FAO sufficient executive powers to meet the emergency of the world food
crisis.37 This power would have allowed for the World Food Board to buy,
hold, and sell stocks of agricultural commodities in order to stabilize food
prices and keep famine reserves.38 The United States and the United Kingdom
– the two power brokers over the UN at the time – rejected the idea of a World
Food Board, which triggered Orr’s resignation from the FAO.39 The United
States and the United Kingdom believed that Orr’s proposal conflicted with
their trade agendas.40
Orr’s statement captures the tension between the principles of market
stability and food security from trade:

food, a primary necessity of life, had to be treated
differently from other goods like motor cars which were
not vital. Food for the world should be considered like a
clean and adequate water supply for a town, paid for by
the whole community in proportion to income. Mr.
[William] Clayton [US Under Secretary of State] wanted
food brought under the I.T.O. which regarded trade as
an end in itself. I wanted trade in food to be an exception
to other forms of trade, being directed to providing an
adequate supply for the people.41

The FAO attempted other international food schemes, such as the
International Commodity Clearing House (1949) and the World Food
Reserve (1954), but was unsuccessful.42 Orr’s vision of a world food board
or global entity to regulate market stability became a path not taken by the
global food governance community.43 The notion suggested by Orr, however
– that food should be treated differently from other goods like motor cars –

37

See D. JOHN SHAW, WORLD FOOD SECURITY: A HISTORY SINCE 1945, at 15–31 (2007).
Id. at 24–28.
39
LORD BOYD ORR, AS I RECALL 191–92 (MacGibbon & Kee Ltd. 1966).
40
Id. at 193–94.
41
Id. at 173.
42
SHAW, supra note 37, at 34–37.
43
See generally id. at 15–57.
38
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remains a viable concept that has threaded its way through food movements
that seek to shape policy.44

(3) Free Trade and Standards: the Dominant Framework
The free trade legal framework in the global food system not only
governs the trade of food but also shapes food safety and labeling regulations
in WTO-member countries throughout the world. This legal framework rests
on legal instruments and agreements, along with standards-making processes.
“The foundational agreement in trade is the General Agreement on Tariffs
and Trade of 1947 (GATT). GATT was an international agreement that
created a multi-lateral trading system and established rules among
participating nations to assure the efficient international trade of goods,
including food products.”45 According to its preamble, the purpose of GATT
was the “substantial reduction of tariffs and other trade barriers and to the
elimination of preferences, on a reciprocal and mutually advantageous
basis.”46
For a period of time after the establishment of GATT, it appeared
that this agreement would only indirectly regulate agriculture trade.47
Exceptions to GATT provisions were made that primarily benefitted the US
and the EEC, allowing them to implement domestic systems of farm support
and supply control.48 In 1958, the influential Haberler Report, commissioned
by experts commissioned by the GATT, put development on the GATT
agenda and targeted Western countries’ agricultural support programs by
characterizing them as protectionist.49 Over the years, the US and Western
countries were viewed as hypocrites for strongly supporting a global liberal
trade agenda but at the same time insisting on protecting their agricultural
sectors through subsidies and quotas.50
Moving forward, in 1986, the very important Uruguay Round of
trade negotiations commenced, ending in 1994.51 This round of multi-lateral
trade negotiations generated the Agreement on Sanitary and Phytosanitary
44

See José Luis Vivero-Pol, Food as Commons or Commodity? Exploring the Links Between
Normative Valuations and Agency in Food Transition, 9 SUSTAINABILITY 442 (2017),
available at https://www.mdpi.com/2071-1050/9/3/442/htm.
45
ROBERTS, supra note 18, at 58.
46
General Agreement on Tariffs and Trade, Oct. 30, 1947, preamble, 61 Stat. A5, 55
U.N.T.S. 188.
47
See Michael Fakhri, A History of Food Security and Agriculture in International Trade
Law, 1945-2017, in EUROPEAN YEARBOOK OF INTERNATIONAL ECONOMIC LAW: NEW VOICES,
NEW PERSPECTIVES 55, 64 (John D. Haskell & Akbar Rasulov eds., 2020).
48
Id. at 64.
49
Id. at 66.
50
Id. at 65.
51
ROBERTS, supra note 18, at 58.
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Measures (SPS) and the Agreement on Technical Barriers to Trade (TBT).52
These multinational agreements rely on Codex, created in 1963, to harmonize
and publish two types of standards that affect food: safety standards (SPS
standards) and technical standards (includes non-SPS standards, such as
labeling requirements) (TBT).53 The ostensible purpose of standard making
by Codex is to protect the health of consumers and ensure fair trade.54 The
WTO also relies on Codex standards to help it apply the SPS and the TBT in
trade disputes: “[n]ational food standards that comply with Codex standards
will be deemed to comply with the SPS Agreement and not in breach of
GATT.”55 In essence, these Codex standards influence the construction of
national standards where member countries strive to comply WTO
obligations and in some cases, especially for developing countries, are
adopted in whole for national legislation of food.56
Enabled by this legal framework, global agri-food trade continues to
expand and is considered by some to be an integral part of the
industrialization of modern food and the driver of economic growth in the
agriculture and food sectors and as a buffer to major disruptions.57 Others
hold food trade and industrialization responsible for volatility, especially for
developing countries.58 Trade is also blamed for marginalizing the next legal
framework – food security.

(4) Food Security: Rights and Norms
Although free trade is the dominant legal framework for governing
the international market, food security is arguably the lead governing
framework for addressing global food system norms and rights. The evolving
definition of food security is instructive. At the time of the 1974 World Food
Conference in Rome, food security was understood to apply at the national
level, with a state being food secure when there was sufficient food to
“sustain a steady expansion of food consumption and to offset fluctuations in
52

Id.
See The WTO and the FAO/WHO Codex Alimentarius, WORLD TRADE ORG.,
https://www.wto.org/english/thewto_e/coher_e/wto_codex_e.htm (last visited Apr. 9, 2021).
54
See Codex and the International Food Trade, FOOD & AGRIC. ORG. UNITED NATIONS,
http://www.fao.org/3/w9114e/W9114e06.htm (last visited Apr. 9, 2021).
55
ROBERTS, supra note 18, at 29 (citing Agreement on the Application of Sanitary and
Phytosanitary Measures arts. 2–3, Apr. 15, 1994, Marrakesh Agreement Establishing the
World Trade Organization, Annex 1A, 1867 U.N.T.S. 493).
56
See Food Safety, U.S. DEP’T STATE, https://www.state.gov/agricultural-policy/food-safety/
(last visited Apr. 9, 2021).
57
The World’s Food System Has so far Weathered the Challenge of Covid-19, THE
ECONOMIST (May 9, 2020), https://www.economist.com/briefing/2020/05/09/the-worldsfood-system-has-so-far-weathered-the-challenge-of-covid-19.
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production and prices.”59 A 1986 World Bank report “Poverty and Hunger”
focused on the temporal dynamics of food security – for example, temporary
food insecurity caused by natural disasters and conflict – by addressing the
“access by all people at all times to enough food for an active and healthy
life.”60 The World Food Summit of 1996 changed the emphasis of food
security from nations to individuals by defining food security as existing
“when all people, at all times, have…access to sufficient, safe and nutritious
food to…[maintain] an active and healthy life.”61 This definition raised the
question to what extent does “an active, healthy life” refer to food
availability, food safety, or nutrition adequacy? The widely accepted World
Food Summit (1996) deﬁnition reinforces the multidimensional nature of
food security and includes food access, availability, food use and stability.
Consistent with this mission, FAO has been actively addressing food-security
concerns rendered by Covid-19 by implementing a number of tools to support
policy analyses and assessment of the impact of Covid-19 on food and
agriculture.62
The human rights approach to food security was ﬁrst recognized in
the UN Declaration of Human Rights in 1948.63 In 1996, the formal adoption
of the Right to Adequate Food marked a milestone achievement by World
Food Summit delegates, pointing the way towards the possibility of a rights
based approach to food security.64 In 2004, a set of voluntary guidelines
supporting the progressive realization of the right to adequate food in the
context of national food security was elaborated by an Intergovernmental

59

Food & Agric. Org. of the United Nations [FAO], Policy Brief: Food Security, at 1 (June
2006),
http://www.fao.org/fileadmin/templates/faoitaly/documents/pdf/pdf_Food_Security_Cocept_
Note.pdf.
60
WORLD BANK, POVERTY AND HUNGER: ISSUES AND OPTIONS FOR FOOD SECURITY IN
DEVELOPING COUNTRIES, at v (1986), available at
http://documents1.worldbank.org/curated/pt/166331467990005748/pdf/multi-page.pdf.
61
Food & Agric. Org. of the United Nations [FAO], Rome Declaration on World Food
Security and World Food Summit Plan of Action: World Food Summit, art. 1,
FAO(063)/F688 (Nov. 13–17, 1996) [hereinafter World Food Summit], available at
http://www.fao.org/3/w3613e/w3613e00.htm.
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See Novel Coronavirus (COVID-19), FOOD & AGRIC. ORG. UNITED NATIONS,
http://www.fao.org/2019-ncov/en/ (last visited May 15, 2021).
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Working Group under the auspices of the FAO.65 Numerous countries today
have the right to food enshrined in their constitution.66
IV. Perspective
Framing an emerging area of law is no easy task. The need to frame
international food law in order to understand its impact and potential became
evident to this author while framing US food law in all of its dimensions in
the publication of a treatise, Food Law in the United States67 (Cambridge
2016). Fortunately, this opportunity has materialized in the form of an
upcoming Research Handbook on International Food Law68 (Edward Elgar),
comprising chapter contributions from over thirty scholars from around the
world, organized and edited by this author. As in the case of the treatise, the
framing of an emerging, unwieldy area of law is marked by investigations
into the past to understand its journey and development.
This author posits the reflections below to provide context to the
development of a chronological history of modern international food law and
historical perspective to efforts to improve the resiliency, performance,
humanity, and stewardship of the global food system.

A. Limits of International Food Law
The goal in framing international food law is not to suggest that there
is a coherent, overarching framework grounded in international law.
Reference to international food law frameworks in this essay is simply
intended to demonstrate the application of law and legal proceedings in
support of defined policies to the governance of food worldwide. This
perspective will help present the development of the history of modern
international food law as a fluid process where food policies and their
underlying ideas, values, and social forces are debated and contested by
national governments and pioneers in the international food space starting in
the late 1930s and early 1940s. The results of these contestations are
formalized in legal frameworks that conflict and converge at times with each

65
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the Elaboration of a Set of Voluntary Guidelines to Support the Progressive Realization of
the Right to Adequate Food in the Context of National Food Security, at 1–12, IGWG FTFG
2/2 (Oct. 27–29, 2003), available at http://www.fao.org/3/j0492E/j0492E.pdf.
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Legal Office, Food & Agric. Org. of the United Nations, Implementation of the Right to
Food in National Legislation, in THE RIGHT TO FOOD IN THEORY AND PRACTICE (1998),
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other and provide a level of governance to the global food system that could
very well expand in future years.

B. Principles and Norms
The effect of international principles at play in the global food system
that have or may yet emerge into norms and custom as the basis of
international law69 provides a rich source of historical reflection and
perspective on the evolution of current regulation. For example, amongst
Robert Boyd Orr’s contributions was advancement of the notion of
“international cooperation,” as the means “to ensure peace and argued for the
creation of a supra-national government based on international law.”70 The
norm of a constructed international cooperation has expanded and emerged
as a primary strategy in the international regulation of food safety in recent
years, as evidenced in the development of global best practices, publicprivate partnerships, and harmonization of rules and standards.71 Also,
recently, in the wake of Covid-19, there has been increasing attention to the
role of international cooperation to improve resiliency and sustainability, and
to prepare for climate change.72 How this principle of cooperation in the
future contributes to the governance of the global food system is anyone’s
guess, but understanding its historical role in international food law and
policy can provide perspective and prompt new ideas.

69

See generally KAROL WOLFKE, CUSTOM IN PRESENT INTERNATIONAL LAW (Martinus
Nijhoff Publishers, 2d rev. ed. 1993).
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Lord Boyd Orr, NOBEL PEACE CTR.,
https://peaceprizelaureates.nobelpeacecenter.org/en/laureate/1949-john-boyd-orr (last visited
May 16, 2021).
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mandated to “actively engage governments in recognizing and accepting GFSI benchmarked
schemes,” and to integrate GFSI with requirements set under the Sanitary and Phytosanitary
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Transnational Business Governance Interactions in Food Safety Regulation: Exploring the
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28, 30 (Stephan Wood et al. eds., Edward Elgar Publishing 2019).
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C. Historical Context is Vital
These legal frameworks can best be understood within the context of
the time period in which they were originally formulated. Factors during this
time period that influence their development include the formulation and use
of international law, the global political and economic dynamic, the idea of
cooperation amongst countries, the emergence of global civil society,
transnational social movements, and the world-wide quest for peace and
security. This context will help scholars evaluate how new policies might
take root in legal frameworks moving forward. For example, such an
understanding might prompt questions about how to reconcile free trade and
the industrialization of food to food security and climate change concerns and
prompt re-evaluation of how these legal frameworks operate in a world that
is different than a society emerging from the dark shadows of the second
World War.

D. Missed Opportunities
Determining the missed opportunities for law to have played in the
governance of the modern global food system is important to consider in
developing this history. The most apparent missed opportunity is the
formation of a world food board, proposed and pushed by Orr. It is interesting
and perhaps instructive, for example, to consider what would have been the
course of international food law if the proposed world food board had been
accepted. Would the modern global food system been more or less resilient
to pandemics, famines, and climate change? Would the global food system
have been more equitable for producers around the world? How would have
the world food board have co-existed with the free-trade legal framework?

E. Impact on National Food Regulation
There is no question that international law and governance has
affected national regulation of food. “Codex standards are used as benchmarks
for national food regulatory policy around the world, particularly in developing
countries.”73 In developed countries, contestations over national policies that
conflict with international rules has shaped national regulation of food. For
example, the enactment and then disengagement by the US Congress in
country of origin of labeling of meat during the Obama administration was
due directly to pressure from the WTO.74 It is also interesting to consider how
73
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international food law has shaped the process by which national food
regulation has developed, including incorporating the assessment of risk,
science evaluation, and the precautionary principle in food safety regulation.

F. Additional Legal Frameworks
Underscoring the continuing fluidity of the development of
international food law is the emergence of additional international food law
frameworks. Some of these frameworks may reside outside the food sector,
but provide significant intersection, such as with international environmental
law, international intellectual property law, and animal welfare.

G. Specialized Agencies
It is both interesting and instructive to think of the contributions of
international food law to society outside the food sector. For example, how
does the history of the FAO as the first of the UN specialized agencies
contribute to understanding the role and significance of specialized agencies
within the UN in general and the role of law and governance in the shaping
of these agencies? How has food law and governance helped shape the WTO,
WHO, and Codex?

V. Conclusion
This author has previously asserted that modern food law follows a
“notion articulated by legal historian Lawrence M. Friedman…that modern
law mirrors society and moves with its times so that it is always new.”75
Although Professor Friedman was speaking specifically to modern law in the
United States,76 it does appear that modern international food law has
developed in a series of adaptations, starting with what Professor Black
referred to as the “international food movement”77 in the 1930s. This
adaptation has been aided by an evolution of legal frameworks and the
development of legal tools by institutions such as the FAO, Codex, and WTO.
The role of law administered and extended in these legal frameworks can best
be understood by understanding the history of these adaptations. This
understanding will yield a sharper how improvements can be made and how
law can be instrumental in changes that will result in a more resilient,
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sustainable, secure, equitable, and healthy food system for the benefit of
eaters and the planet.

Iowa Land and Landowners: Fear or Opportunity
Prof. Neil D. Hamilton*
Abstract
Our relation to the land changed as modern agriculture
changed. Today many issues involving the land seem to focus on
fear and conflict, revealing a fragility of agriculture surprising for
how it confounds the expected image of strength and stability. In
many ways, our fragile relation to the land contrasts to the optimism
of the relation in the past, in the years of settlement and expansion.
Part of the change reflects the adverse impacts of modern agriculture
catching up with us, and part stems from a society more willing to
focus on issues of equity, inclusion, and inequality. The good news
is the current state of tensions on the land can’t obscure the land’s
resiliency and its ability to offer hope. Rather than consider reasons
for hope, this essay examines what brought us to a pattern of fear and
conflict on the land.
I. Iowa Through the Lens of Appalachia
In Ramp Hollow: The Ordeal of Appalachia, Fordham
University historian Steven Stoll explains the region’s history
through the lens of displacement as subsistence agrarians lost their
land to the extractive industries of coal and timber.1 The process
reduced the people to wage employees and destroyed the common
lands supporting their lifestyles and culture. Stoll doesn’t venerate
subsistence farming as an honored goal but explains how it provided
the people of Appalachia with autonomy in a shared economy, one
more sustaining than the economic and social degradation brought
once the coal and timber industries took charge.2
Reading Ramp Hollow, the parallels to our experience of the
last half-century of change in Iowa agriculture are striking. Similar
forces have reshaped the rural economy, the culture and for many
* Emeritus Professor of Law and Director of the Drake University Agricultural
Law Center. Prof. Hamilton retired from full-time teaching in 2019 after 36 years
leading the Center. From 1981-83 he was on the law faculty at the University of
Arkansas and he continues to teach courses each year in the food and agricultural
law LLM program. This essay is taken from the draft of his forthcoming book,
The Land Remains, which is expected to be published in Spring 2022 by Ice Cube
Press.
1
STEVEN STOLL, RAMP HOLLOW: THE ORDEAL OF APPALACHIA (2017).
2
See id.
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people, our relation to the land. The same forces decimating much
of Appalachia help explain deteriorating attitudes toward soil
conservation and land stewardship. The Iowa agriculture of my
youth in the 1960’s, though not purely subsistent in nature, had more
in common with the model than we might realize. Farms were
smaller, around 200 acres and more plentiful, with over 150,000
farms, meaning neighbors were closer and more numerous.3 Farms
were more diverse as to the mix of crops and livestock, perhaps not
as productive if measured simply in yields but more economically
resilient, often more profitable, and importantly, more enjoyable for
the families living on them. Land was usually owned by the people
who farmed it, and tenancy was not seen as an enviable goal. The
widespread production of livestock, hogs, chickens, cattle and dairy
cows, meant much more land was in pasture and hay. Animals
grazed the marginal land and stalk fields after harvest, and the
animals did the work of spreading manure across the landscape.
Farming in the U.S. has been in constant evolution since our
founding but agriculture began to change more rapidly in the late
1950’s and the changes have continued unabated since. At that time,
a series of forces unleashed the potential of agriculture as an
industrial force or led to the destruction of the diversified family
farm, take your pick. The shift to exporting grain, moving to
commodity specialization rather than mixed grain and livestock
farms, consolidation and growth in farm size, increasing scale of
equipment, and growing reliance on expensive inputs of seed,
fertilizer, and chemicals all contributed to the “modernization” of
agriculture. Moving swine production into confinement buildings,
concentrating the pigs geographically, and using production
contracts between farmers and vertically integrated companies
resulted in a radical, though little noticed, change in pork production.
Over the last thirty years the number of pigs in Iowa increased by
half to 24 million, while the number of farms raising pigs shrunk by
over 65%, from 17,500 to 5,660 in 20217.4 These changes
transformed the politics of pork, and as many consumers know,
changed the nature of pork itself.

3

See NAT’L AGRIC. STATISTICS SERV., U.S. DEP’T OF AGRIC., 2015 IOWA
AGRICULTURAL STATISTICS BULLETIN 10 (2015), available at
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See DECISION INNOVATION SOLS., 2020 IOWA PORK INDUSTRY REPORT 8, 21
(2020), available at https://www.iowapork.org/wpcontent/uploads/2020/08/200615-2020_Iowa-Pork-IndustryReport_State_FINAL.pdf.
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From the perspective of land tenure, the period between
1950 and 2020 saw a doubling in average farm size to around 450
acres,5 rapid increases and periodic fluctuations in land values, a
sharp rise in farm tenancy especially of cash rental rather than crop
sharing, and more land owned by non-farming heirs and other
investors. These changes were gradual over thirty-years and like the
proverbial frog in the pot, many of the people living in Iowa and rural
America didn’t notice the cumulative effects until recently. There
have been periods of disruption, like the 1980’s farm crisis when land
values collapsed by 60% only to regain the losses within a decade.6
There have been shifts in exports and market prices, as trade relations
with major partners like China and the EU have gone through periods
of strife. Even with these fluctuations, the shift to a more
industrialized agriculture was steady and is still underway.
One key effect is the dramatic increase in production of corn
and soybeans. We added close to 9 million acres of row crop
production in Iowa alone over the last 50 years.7 All these acres were
converted from hay, pasture, forests, and marginal bottomlands.
Today we have around 24 million acres of cropland planted to corn
and soybeans every year.8 The increase in corn acres and yields lead
to frequent surpluses, impacting market prices. In turn, the surpluses
drive the search for new outlets, new export markets, and new uses,
like high fructose corn syrup. In recent decades, the main answer to
abundant corn supplies is producing corn-based ethanol for fuel, a
use now consuming an almost unbelievable 57% of the corn
produced in Iowa.9
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Jan. 17, 2017).
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When you ask how these structural shifts in agriculture are
reflected in attitudes toward land stewardship, soil conservation and
water quality, the parallels to the Appalachian experience become
more apparent. The extractive industries in Appalachia are coal and
timber, in Iowa they are corn and pigs. The economic and political
parallels of these industrial shifts become clear once you look for
them.
In our current debate about water quality, most attention
focuses on reducing the nutrients leaking from the intensively farmed
millions of acres of corn and soybeans. Most ideas to address water
quality focus on edge of field practices and improved fertilization
and drainage systems. These ideas are all premised on accepting the
need to continue maximum production of corn and beans. Few
people dare question if we have over played this hand and whether
some land is better left in grass and habitat. We are essentially
mining our soil and water resources, extracting fertility and future
productivity to raise crops used for industrial purposes or export. In
many ways we have re-colonized our state without recognizing it.
Granted there are economic benefits of increased crop production,
and anyone who owns Iowa farmland as I have, enjoys the steady
increases in land values. The actual benefits to the state are less clear,
when an increasing share of any profits from farming are captured
by a declining number of ever-larger farms. Because over half the
land in the state is farmed under tenancy, much of any apparent gain
in farm income is transferred as rent to absentee owners, 18% of
whom live outside the state.10
Consider the role of pork production, a sector Iowa has
longed prided itself on for being first in the nation, supplying nearly
one third of America’s pigs.11 Here the parallels to Appalachia are
even clearer. We are proud of Iowa’s rank as the nation’s leading
pork producer but this claim glosses over questions of who actually
owns the pigs and who benefits from any profits they might produce.
The shift away from independent family farms to over 85% of swine
production being contracted in a vertically integrated system means
a few dozen mostly out-of-state corporations own the majority of
pigs and enjoy most of the profits.12 One of the largest pork
10

See WENDONG ZHANG ET AL., IOWA STATE UNIV., IOWA FARMLAND OWNERSHIP
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(2018).
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integrators, Smithfield Foods is Chinese owned meaning the profits
don’t even stay in the U.S. Hog farmers, now called growers, are
legally considered to be independent contractors, meaning they have
little legal status to seek judicial recourse if anything goes wrong.
Their returns are the contract payments, usually just enough to cover
the costs of financing the buildings and caring for the pigs. Many
industrial scale contract swine farms are so large, the actual labor is
done by low wage employees, often immigrants from south of the
border. The same is true for the slaughterhouses, where the COVID
pandemic illuminated the lack of concern for worker safety. Growers
may benefit if they raise crops to sell to integrators for hog feed and
they do get to keep the manure to use for fertilizer. Other
environmental issues: smells, water pollution, and manure spills are
left for the neighbors and local communities to experience.
Proliferating Confined Animal Feeding Operations or CAFOs, and
converting marginal land to crop production are Iowa’s versions of
mountain top removal, the environmentally destructive coal mining
practice now plaguing Appalachia.
The collective political impacts of shifts in swine production
can be seen in attitudes and challenges for natural resource
protection. Local residents are increasingly vocal about concerns
over locating new CAFOs nearby but decades ago Iowa’s politicians
yielded to the powerful lure of industrialized farming. The answer
was to remove any local control over livestock production in favor
of weak and often unenforced state standards written largely by the
industry.13 On the issue of water quality, farmers naturally focus on
increasing grain yields to stay ahead of rising input costs and
shrinking margins. The need to keep our proverbial foot on the
accelerator of all-out production leads directly to farmers claiming
the permanent practices or cropping changes needed to reduce
nutrient run-off and soil loss are unaffordable. This is a reason few
are willing to adopt the conservation farming practices promoted by
soil health experts like David Montgomery in Growing a
Revolution.14 The nutrients leaking from increased tile drainage and
over application of fertilizers and manure simply become problems

https://parasitology.cvm.ncsu.edu/vmp991/swine/supplement/hog_production_alte
rnatives.pdf.
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authority to local government regarding regulations of the operations).
14
See DAVID MONTGOMERY, GROWING A REVOLUTION: BRINGING OUR SOIL BACK
TO LIFE (2017).
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for others living somewhere downstream to address, be it in Des
Moines or on the Gulf.

The increasing role of non-operator landowners and
investors who control over half of Iowa’s cropland mean many
“landowners” are disconnected from the land. The success of their
“farms” is measured largely by the cash rent tenants can afford to pay
rather than the soils conserved or water quality improved. The
tenants decide the crops to raise, how to raise them and how much
attention, if any, is given to conservation. The short one-year term
typical of Iowa farm leases mean most tenants have little incentive
to invest in long-term conservation practices. Attention to soil
stewardship is left to those who can afford it or who are motivated to
use public conservation programs to support the efforts. Society and
our legal system asks and expects little from landowners.
The shifts in the economic and social structure of farming
and land ownership in Iowa are the manifestation of our
industrialized agriculture. They help explain the apparent coarsening
of our attitudes to the land. Today we appear willing to tolerate levels
of soil loss and water pollution that would have shocked our
forbearers, like Ding Darling, Aldo Leopold and Henry A. Wallace.15
The structural shifts help explain our political impotency and
unwillingness to address these ills or confront their causes. Instead
we place faith in voluntary actions and public funding to carry out
what should largely be private responsibilities. Seventy years ago,
Leopold warned how believing economic self-motivation will lead
farmers and landowners to protect our common heritage of natural
resources is destined to fail.16 We still lack the land ethic he wrote
of, or an adequate substitute for it. The history of Appalachia bears
this out, and the tragedy unfolding on Iowa’s fields does as well, that
is, unless we begin to take more seriously our responsibilities to the
land. It is not too late to change, to follow the paths being made by
farmers and landowners showing how land can be conserved, grass
based farming promoted, and water quality improved. Making the
needed changes will take leadership, and recognizing the costs our
15

See How Soil Erosion Threatens Our Food and Farm Future, UNION
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current system imposes. Only a greater appreciation for working
with nature can help sustain our future.

I like to think one of the key roles of land is providing owners
with joy and opportunity. The land doesn’t ask much, you can leave
it alone for years and it will be here when you come back. The weeds
may have grown and a few trees sprouted but it will be here waiting
for you to do something, it is your choice. That is why it is surprising
how much time owners spend worrying about things going wrong,
the fear of what might happen. This goes way beyond worrying
bankers may come to take the land way. Our last real dose of that
was in the mid-1980’s during the farm financial crisis when most
Iowa farmland lost half its value – at least on paper. I don’t think my
father liked the news his land value had gone down, but he didn’t
plan to sell it, so it didn’t make any difference. He couldn’t borrow
as much against the land as collateral but he didn’t need to borrow
any money.
Borrowing money against the land is how most of our
neighbors got into trouble, some eventually losing the land. They
used high-priced land, valued at inflated prices, as collateral to
borrow at high interest rates to buy more high-priced land. It didn't
matter if the price didn’t pencil out, meaning the value of the corn it
could produce wouldn’t pay for it. The banks were willing to lend
money confident land values would continue to rise. If they didn’t,
the banks could always foreclose on the land. The banks weren’t the
ones risking their futures, at least not as directly as their farm clients.
When the music stopped in the early 1980’s, the financial house of
cards came down. Many who leveraged their land found themselves
caught with nowhere to turn. Some younger farmers looked to the
bank of Mom and Dad, asking them to mortgage the home place to
refinance the loans. Some who did paid the ultimate price, losing
Junior’s new land and the family home place as well. The toll was
real. In the 1980’s Iowa lost over 30,000 farms falling from around
125,000 to just 95,000 by 1990.17 It was a sad and trying process to
watch. Farm activists like PrairieFire18 filled the Statehouse lawn in
Des Moines with white crosses representing the thousands of Iowa
farm families who lost everything.
I have always wondered why headlines reading “Farm Land
Values up 10%” are seen as good news in farm country? They are
17
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only good news if you plan on getting out or plan on borrowing to
buy more land. It seems news of higher land prices just fuels higher
prices for everything else. Landlords reading the headlines expect
higher rents, thinking “I should get more rent for my land if it is
worth that much!” Where is the good news for tenants in that? It
makes you wonder, as Wendell Berry asks, “Whose Head is the
Farmer Using” and “Whose Head is Using the Farmer?”19
News stories in the 1980’s reported the land lost half its
value, but the land knew better. It hadn’t changed a bit and was just
as valuable as ever, if you knew what to look for. The fear farmers
and owners have today is different than their fear in the 80’s. Today
the fear is more political, the fear someone is going to disagree with
how they farm or expect them to do something for the benefit of the
public and community. This is a whole different issue than worrying
about the bankers. With bankers, you just borrow money and sign
documents, all the terms and risks are right there on paper. Today
the worry is more of being out of control, at the mercy of others,
people who don’t share the same values, don’t appreciate how hard
farmers work or the risks they take, and who maybe aren’t even
interested in trying to understand what farmers do or why. The fear
is these people want to put farmers out of business or tell them how
to farm. This is different than bankers, they just want to get paid and
really don’t care how you come up with the money!
II. Purdy and His Land Insights
Thinking about how the changes in agriculture impact our
relation to the land raises several troubling issues challenging our
future. One is the environmental vulnerability we face in using land
for farming. A second issue is the inequality we have embedded in
the land, not just the history of how land was distributed but new
inequalities being magnified by expanding farm tenancy and land
being consolidated into larger and larger farms. One of the most
thoughtful observers examining the impact these changes have on the
land is Jedediah Purdy, a law professor at Columbia Law School. His
2019 book, This Land is Our Land, is a tightly written and brilliant
essay about land in the larger context of our national tensions.20 He
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offers several insights helping explain our current situation, in
particular on environmental issues and inequality.
As a starting point, Purdy makes the astute observation in
“[t]he natural world, the land, is the thing you can always tell lies
about, because it doesn’t answer–until the time you can’t lie about it
anymore because it is too late.”21 Consider how well this explains our
willingness to believe the myths we create, such as those concerning
soil conservation. Our willingness to lie about what we are doing to
the land is reflected in how we accepted the rapid changes in Iowa’s
pork sector with its negative impacts on the land, water and
neighbors. Farmers face a much different future disenfranchised
from the historic promises of farming’s independence. The question
now is if it is too late for us to continue lying about the land?
The idea it may be too late is intimately tied to environmental
vulnerability created by changes on the land. In speaking about
recent water quality disasters in West Virginia and Flint Michigan,
Purdy notes how “environmental vulnerability is intimately involved
in American inequality.”22 Perhaps the most poignant example of
this increasing inequality on America’s land is the rapid increase in
farm tenancy. We don’t like to think about farm tenancy in terms of
inequality but isn’t that what it is? The inequality is present not just
in the relation of the tenant to the landlord but also for the land itself.
There are differences in how land is treated by a farmer owner and
how the land may fare if farmed by a tenant faced with paying high
cash rent. Of course, there are examples of tenants who take care to
steward land they rent, but I always remind students, few people
wash a rental car before returning it.
Another of Purdy’s powerful comments is his idea “the land
remembers.”23 How we farm is always visible on the land, and
eventually it catches up with us, unless or until we treat the land right.
Leopold cited, “Truth is that which prevails in the long run.”24 This
is worth contemplating when it comes to farm tenancy. Tenancy has
been a concern since the history of agriculture, whether for the serfs
under feudal ownership in Europe, or America’s farm tenants during
the Great Depression. The President’s Farm Tenancy Commission
report from 1937 was the high-water mark for these concerns in the
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U.S.25 At that time, tenancy was recognized as an “evil,” and
government efforts were taken to reduce the incidence of tenancy, to
address its inherent inequalities, and to increase the ability of farmers
to purchase and own their land.26 But in the post-war era of modern
agriculture, this view dimmed and we came to tolerate increasing
farm tenancy. The shortcomings of farm tenancy: the short-term
planning horizon, farming the land harder, lack of wealth building,
and reluctance to invest in soil conservation. The concerns are all
still present and haven’t changed; instead we changed. What
changed was the desire by more people to own farmland but not be
the farmer, a trend many farm economists encouraged, saying renting
land was the way for farmers to spread risk and have access to more
land.
Our inability and unwillingness to confront increasing farm
tenancy reflects the sanctity given to private property and the
inability (or unwillingness) to question how people choose to farm
or own land. This is why efforts to restrain non-operator landowners,
i.e., absentee owners, have never been popular or successful. Ideas
like higher property taxes or giving existing farm tenants a right of
first refusal if the land is sold are considered un-American. On the
other hand, assisting new farmers to buy land, by offering lower
interest rates and easier credit, are more popular and politically
acceptable.27 The fact they are often ineffective given difficulties
new buyers face against well-capitalized landowners in a competitive
land market, doesn’t mean we didn’t try.
The real concern about tenancy we avoid talking about is
inequality and how tenancy increases the vulnerability of those
involved. Vulnerability is present for tenants who can be turned off
the land next year, and for the land if an absentee landowner is
unwilling or unable to invest in soil conservation. We have difficulty
even talking about the inequality associated with farm tenancy
because it goes against our belief all people are equal and should be
free to make their choices. To acknowledge increasing farm tenancy
presents threats recognizes the inherent imbalances present in a
capitalist free market system, i.e. some people have a lot more power
and not all people are equal. We gloss over or ignore reality and treat
25
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tenancy as a matter of “choice.” Choice is easier to talk about
because it rests on individual autonomy even when the choice may
not be real or effective.
That tenancy is not a problem is a lie we tell ourselves about
the land, justified by noting some landlords do care for the soil as do
some tenants. This partial truth allows us to gloss over the fact
tenancy is inherently unequal. Some slave owners may have been
more benign than others and some slaves better treated than others,
but that didn't change the inherent and abhorrent nature of their
slavery.
Another factor corroding our relation to the land Purdy notes
is the growing mistrust of the federal government on issues of
environmental protection.28 This anti-government, anti-public view
is popular in many quarters of modern agriculture, especially with
conservative farm groups like the farm bureau. Concerns about
government over reach may be historic for example many found fault
with programs of FDR’s New Deal, but the idea the government is
the enemy found its most vocal advocate in Ronald Reagan.29 His
anti-government rhetoric fueled the growth of the Sagebrush
Rebellion in the West, challenging the federal management of public
lands.30 This philosophy lives today in the Bundy acolytes and other
anti-government radicals who demand the public lands be given to
the states so they can be privatized and exploited.31 Purdy adds a
dimension to this reality, observing one feature of American politics
is “the willingness to suffer at the hands of the institutions your
people identify with, and to forgive them nearly anything out of
loyalty.”32 This idea applies to agriculture in so many ways. Farm
groups support only voluntary, non-regulatory “solutions” to
environmental issues, absentee owners are trusted to place a priority
on conservation over production, livestock integrators are trusted to
make contracting relations fair, and fertilizers dealers are expected to
recommend only the amounts needed to not threaten public waters.
None of these assumptions are true or reasonable. We aren’t willing
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to believe these institutions could fail us because we are invested in
supporting them.

When you combine economic and political inequality with
the lack of power found in relations like being a farm tenant or a hog
contract grower, the attendant environmental vulnerability is no
surprise. Purdy notes power rearranges people on the land and our
willingness to lie about the land is essentially a political bid to
remake reality.33 The good news is we didn’t get to this point by
accident, we built the institutions relied on, free markets and
government programs. Some believe these institutions are not
equipped to deal with the problems and instead we must hope for a
hack to radically alter our systems. Purdy rejects this, “Putting hope
in the hack gives up on specifically political, let alone democratic,
responses to environmental questions.”34 Aristotle said man is “a
political animal”35 with the ability to invent powerful constructs, like
life, rights, citizen, votes, democracy, legitimacy and law. Fifty
years ago, our nation made a choice to use a set of national laws to
address environmental questions. Purdy notes, “The great power of
a political species is to change the architecture of its common
world.”36 This gives us the “uniquely constructive power of political
sovereignty.”37 Today we have to confront the fact many forces are
using political sovereignty to secure a fragmentation of the planet,
into safe spaces and sacrifice zones. This is why considering the
issues of the land are central to the future of society, as the land will
be the base for our solutions. To understand our changing relation to
the land it is valuable to consider how often land has been the subject
of conflict, and how its ownership reflects threads of the racial
discrimination woven into society’s history.

III. Land and Discrimination
America’s history is steeped in a broth of racism so strong
that if you try swallowing it in one gulp you gag on the stench. A
great deal of our racism is tied to the land, whose land was stolen so
settlers could claim it, whose labor was stolen to work the land, and
33
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who was denied the opportunity to own land. In some cases, we went
so far as to take land away from lawful owners, forfeiting the land to
the government through extra-judicial means, arcane legal rules on
racial identity, and wartime attitudes about who could be trusted to
be a good American.
If you doubt the accuracy of this indictment, consider these
examples:

•
•

•

•
•

•

Millions of slaves imported and raised to work the cotton
plantations and other agricultural lands across the South;
Tens of millions of acres of land “acquired” from indigenous
Native American tribes, some “purchased” through onesided “treaties” usually broken as soon as signed, but more
often land taken by war, armed conflict, theft, extermination,
and forced expulsion to the west.
Thousands of people residing legally in the U.S. denied the
right to own land, such as Asians barred by Chinese
Exclusion Acts and other anti-Asian laws enacted in the 19th
and 20th century;
In many states after the War, both North and South, the same
exclusions applied to freed slaves denied the right to
purchase land;
Hopeful examples of land redistribution, like General
Sherman’s in the Carolinas, were quickly reversed and the
distributed land restored to white ownership by power of the
law;
Abandoning Reconstruction and the promised ‘forty acres
and a mule’ denied freed blacks the opportunity to own land,
to gain economic independence, and to build wealth.
National policy ignored the resurgence of white supremacy
and resigned the new citizens to generations of slave-like
conditions working as share croppers on the former
plantations, under the brutal yoke of Jim Crow.

These examples illustrate the linkage of racial discrimination to
ownership of land. Another is the “re-appropriation” or forfeiture of
lands held by South Asians, considered “white” under state property
laws, until a 1920’s U.S. Supreme Court decision revoked their right
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to own land.38 A final example is the tragic internment of over
120,000 Japanese Americans, mostly U.S. citizens, beginning in
February 1942 and lasting four years.39 Many lands owned by these
citizens were lost, through forced sales made prior to internment or
by other nefarious means.40

Restraining who can own land in the U.S., especially farmland, is
still a topic of state legislation and restrictions, although today the
focus is on foreigners rather than our citizens. My thinking on the
topic is bookended by events more than 40 years apart. In May 2020,
PBS aired a documentary series on the history of Asian Americans,
detailing some restraints on land ownership I had never encountered
after spending a career working on land issues.41 The second event
was my first major assignment as a newly minted Assistant Attorney
General for Iowa. Much of July 1979 was spent writing an Attorney
General’s opinion on the constitutionality of Iowa’s recently
amended law restricting non-resident ownership of farmland.42 The
lengthy opinion held the law constitutional for several key reasons.
It did not violate the supremacy clause or interfere with federal
enforcement of immigration laws because it incorporates the federal
definition of “non-resident aliens.”43 Regulating who can own
farmland has historically been considered an issue of state law and
not one for federal courts.44 Under the Equal Protection Clause Iowa
had a rational basis for restricting non-alien ownership based on their
lack of connection to the communities where the land is located.45
The more restrictive strict scrutiny test, a constitutional standard few
discriminatory laws can meet, was not applicable because the
category of non-resident aliens includes billions of people not U.S.
citizens, meaning they are not a discrete, insular minority.46 The
Iowa law bore no evidence of racial animus or discriminatory
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purpose; it was just protecting opportunities for Iowans.47 The 1857
Iowa Constitution protects the rights of anyone who is a resident of
the state to own land, a provision written when most of Iowa’s
farmers were immigrants, like my mother’s Danish ancestors.48
The legacy of racism and land discrimination woven into our
Nation’s history has many explanations, though none are very
palatable today. With native Americans, it was a question of
perceived necessity. We had to move them out of the way because
they didn’t “use” the land or understand ideas of ownership. Seen
through one lens this is a classic exercise of political power to
promote greed and exploitation. Seen through another, perhaps more
patriotic lens, it was Jeffersonian nation building by yeoman farmers.
The truth is the Indians were in the way so they were dealt with in
ways, and with tragic consequences, they and the Nation still grapple
with.
As to slaves, the first justification was they weren’t people,
certainly not on a par with whites, when it came to things like owning
land. Once the Civil War ended and the former slaves were freed,
justifications evolved to include fear of how independence, success,
and wealth building by a black society would challenge dominant
white society. If black people could own farmland, it would erode a
ready supply of low cost, malleable workers to toil as sharecroppers,
and white owned plantations might face an existential threat if no one
worked their fields. Sharecropping was the legal device invented in
the South and designed to perpetuate near slave-like conditions and
control over families. Sharecroppers are not tenants and have no
legal property rights in the land or in the wealth and independence it
offers. Instead they are essentially bonded workers but with no rights
to wages or other protections employees might have. White society
feared if black people owned land, they could access income, selfemployment, and wealth to pass on, and would seek and expect
political power. Each step threatened white culture and the political
and economic systems. Echoes of the unequal treatment of black
landowners by the legal system reverberate today. The reluctance of
black families to use legal tools to formalize passing land between
generations, creates what is known as “heirs” property, fractionated
and unrecorded land divisions passed to generations of heirs. Failing
to record the transfers leaves the current fractional “owners”
vulnerable to losing their claims if another heir records a sale. The
uncertain nature of these land titles makes it difficult to obtain loans
and mortgages using land as collateral. The uncertainty and legal
47
48
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risks associated with this history contributes to declining black land
ownership and is an issue legal scholars, members of Congress and
USDA officials are struggling to address.49
Restraints on Asians were classic examples of racism and
“anti-other” hatred, more easily enforced due to physical appearance.
The success of Asian farm families fueled jealousy on the part of
white neighbors and others who craved the opportunity to take their
lands. For some, the WWII internment provided the perfect
opportunity and excuse to act. This part of America’s land history
doesn’t get taught in schoolbooks. This failure is the type
documented by James Loewen’s 1995 book, Lies My Teacher Told
Me.50 Perhaps the collective lacuna in our story of the land is
understandable. Who wants to be reminded of the crimes and ill
deeds of our ancestors? Especially when it clouds the view of heroic
struggle and survival we embrace. Worse yet, what if considering
this history might threaten the legitimacy of our own claims to the
land! Therein lies our problem. James Baldwin put it best when he
noted: “[P]eople who imagine that history flatters them . . . are
impaled on their history like a butterfly on a pin and become
incapable of seeing or changing themselves, or the world.”51
IV. What Is the Big Lie We Tell About the Land?
I can’t help thinking about this history of racial
discrimination and what it means for the land. The concern I have is
how we constructed a social and political worldview making it too
easy to avoid confronting the reality of our actions. We did it in
regards to how we obtained “ownership” of much of Iowa from the
Potawatomie, a part of history few remember or teach. It isn’t that
our legal titles are somehow in doubt or that we will go back and
right the wrongs of history by giving western Iowa back to the
Potawatomie. That ship has sailed. We did the same for racial
injustice, and I fear the pattern is playing out in how we are coming
to treat the land. In his fabulous book Begin Again, Eddie Glaude
Jr., examines the life of James Baldwin and his role in the civil rights
49
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struggles of the 20th century, to see what lessons we can find for
today.52 Glaude shapes his analysis around Baldwin’s efforts to
confront the big lie – white America’s unwillingness to abandon the
belief white people matter more than blacks and then constructing a
society to ignore and minimize this failing.53 Glaude’s motivation is
asking whether the Nation’s current experience, as exemplified by
the televised murder of George Floyd in 2020, and confronting the
reality of racial injustice will reach a different end, a time when the
lie will finally be put to rest.54

If you read his book, and examine it through the lens of the land, the
parallels between white America’s attitude toward racism and how
we treat the land are clear. My intention in making this connection
isn’t to minimize the nature of racial injustice, instead it is to ask if
the history and pattern of land abuse is not similar? If it is, we should
ask what lessons we can draw from his analysis of Baldwin are
applicable to the land?
Glaude’s premise is using the lens of truth telling.55 Is there
a better story, if we examine the lies we tell about the land and tell
the truth about where we are? This theme of truth telling and
examining lies told about the land are themes in Terry Tempest
William’s Erosion,56 and Purdy’s This Land is Our Land.57 What is
the lie we tell when it comes to the land? Is it what Leopold
identified as the key log we need to move – our treating land only as
an economic issue?58 Is it what Henry Wallace warned about – our
unwillingness to recognize the duty owed to the land even if we do
own it in fee simple?59 Is it our view the land is all about private
property and landowner rights without recognizing any
responsibility to the public, who created the context for our rights to
exist? It is all these things and more – the lie is we love the land,
when the evidence shows many of us do not.
Don’t get me wrong, some people do love the land, but the
evidence of how we abuse the land is present as well. Our history
52
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with soil conservation is largely a story of avoiding responsibility for
our actions. Glaude might say, in our debasement of the land we
debase ourselves by willingly accepting the damage and explaining
it away, the ephemeral gullies are our truths. The power of the lies
we tell about the land help us avoid confronting the truth. We
rationalize our treatment of land and spin our myths about the
progress being made, all the while allowing soil to erode, soil health
decline and polluted waters abound. Because land is not human and
has no rights, at least legal rights we respect, the land is just land and
it is no crime to mistreat it. When those who love the land,
environmentalists and conservationists, challenge our right to act this
way the response is full of vigor and vitriol. Who are they who dare
challenge the primacy of our gloried property rights! Glaude notes
to call these reactions a backlash is inaccurate, doing so accepts the
legitimacy of the claims of right and gives power to set expectations
for what is acceptable.60 The opportunity and challenge we face
today is the need to re-examine what we believe is acceptable in how
we treat the land. As Purdy notes, land is something we can always
lie about – until the time comes when we can no longer hide the
truth.61 Today is a time for truth telling and confronting our lies,
giving witness to their effects, and setting alternatives.
It is only natural we want to avoid such a confrontation,
preferring to wash away our sins without admitting any crimes. One
reason agriculture fears its critics is because they remind us of our
misdeeds and ask us to confess. This is why Iowa farm groups hated
the now deceased and sorely missed Bill Stowe, the director of the
Des Moines Waterworks who dared to sue farmers for polluting the
river he used to water 500,000 customers.62 Living with and
defending our lies is not without costs. It is a large part of what
makes many farmers and landowners worried and fearful. Knowing
you are mistreating the land takes the joy and fun out of farming.
In the summer of 2020, the Nation faced growing public
dissent and protests over the racial injustice many experience at the
hands of the police. Thinking about the moment, led me to reflect
on how the wealth inequality feeding our social strife finds its history
in the land. The following essay was my attempt to address the issue.
A mutual friend shared it with noted journalist Bill Moyers, who
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posted the essay for his readers.63 It generated a great deal of reaction
as friends and strangers reached out to comment. I even heard from
a law school classmate not seen in 40 years, such is the reach of new
media.
V. Iowa’s White Privilege Has a Billion Dollar Price Tag
I remember the first time someone called me out for my
white privilege. The charge came decades ago from a black food
activist in Detroit. Naturally I was offended – the label stung coming
from someone who had no idea of my nature other than the color of
my skin. To me, my so-called white privilege was growing up in an
ill-heated farmhouse without running water watching my parents eke
out our living on a small farm. Where was the privilege there?
Time can soften many memories, and events of recent weeks
have forced our nation to address the legacies of racial injustice and
wealth inequality plaguing us today. Recent events made me think
more deeply about the term white privilege and what it may mean in
our Iowa context. The term has been used frequently in recent weeks
along with the idea of systemic racism. On hearing the terms, it may
be natural to strike a defensive pose and say not me – how can you
accuse me of exercising a privilege I neither claim nor recognize!
But it is important to understand being the beneficiary of white
privilege does not make you a racist – that is a function of your
thinking. White privilege is a function of how society treats us.
That is why this moment is so important because it is a time
to stop and think. As Iowans, we pride ourselves on our state’s
history of commitment to civil rights and racial equality. There is
truth to these claims, but the idea we are free of racism is more a
myth of our own making than reality. If we are honest with
ourselves, white privilege is all around us – in fact is almost
foundational to our state. How is this true? The most significant
evidence is in our pattern of land ownership and system of farming.
You need look no further than agricultural policy and the generous
public financial support we provide farmers and landowners to see
white privilege at work. Yes, it is alive and well in Iowa and has a
price tag measured in billions.
In the last two years alone, Iowa farmers and landowners will
have received several billion dollars in public subsidies – not just the
63

Neil Hamilton, Iowa’s White Privilege Has a Billion Dollar Price Tag,
BILLMOYERS.COM (Aug. 17, 2020), https://billmoyers.com/story/iowas-whiteprivilege-has-a-billion-dollar-price-tag/.
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crop insurance protecting farm incomes, but farm program payments
and a new crop of benefits in the form of market facilitation
payments to compensate for markets lost to trade wars and new
COVID 19 payments to compensate for losses due to falling prices.
The people who receive these payments – several hundred thousand
Iowa farmers, family members, and landowners are almost
exclusively white. We have so few minority land owners in Iowa
you could gather them in a bank basement. So where is the white
privilege in that you ask? Well you can answer that question yourself
by explaining why society has chosen this group of citizens as being
worthy of a bounty of public welfare.
The answers we provide are predictable – it so we will have
a stable food supply and plenty to eat, it is to keep the rural economy
afloat, it is to make sure land prices don’t collapse and trigger a farm
crisis, and so farmers don’t go out of business. There is some truth
to all these answers, and the good news is the public broadly supports
helping farmers in times of economic stress like we are in now. But
do we really fear our nation going hungry or believe farmland will
go unplanted? The reason we chose to send them checks is because
we choose to privilege those who farm and own land.
Don’t get me wrong. I am not blaming the farmers and
landowners being showered with support for cashing the checks.
Any of us would do the same if we were among the chosen. If we
have learned any political lesson in Iowa, it is “when the getting is
good – get all you can.” The truth is most of the funds going to the
farm sector won’t stay there long anyway. It will go to pay for the
high-priced seeds and chemicals the Corteva’s and Bayer’s sell – and
to pay for the big green machinery you see in the fields.
A good deal of it will pass through farmers into the lands of
the landowners – the landlords who control over one-half of the
farmland in the state.64 If you want to know why cash rents haven’t
declined in recent years even in the face of declining crops prices and
farm incomes, it is because we prop up the land market with farm
supports. The truth is we launder money through farmers to support
a whole array of related agricultural businesses. It works well for
them because they benefit but do not have to do the political heavy
lifting to get the funds – farmers do that for them.
What is the point? Why pick a fight and label this as white
privilege? The reason is because we as a nation will never to be able
to understand or address issues at the heart of racial injustice and
wealth inequality if we don’t appreciate how the deck is stacked.
64

See ZHANG ET AL., supra note 10, at 3.
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Issues like claims of reparations for slavery or how the roots of black
wealth inequality are found in our reversal of Reconstruction; by
abandoning the promise of “40 acres and a mule,” we resigned
millions of former slaves to generations of slave-like conditions as
sharecroppers on Southern plantations. How different would life be
today is they had been allowed to take their place as land owning and
independent farmers – like so many of our ancestors. As Iowans, we
are privileged in many ways, with our land, people and history, but
we must also be willing to show humility in recognizing how the
privileges came to be.
VI. Land, Legacy and Loss
As the economic toll of the COVID 19 pandemic became
more apparent in 2020, for some in agriculture, especially hog
producers, the potential of “losing” the farm was real. In Levon
Helms’ song the Growing Trade, the farmer sings, “This land is my
legacy, I got nowhere else to turn.”65 The song reminds me of the
incredibly powerful connection people can have with their land,
especially farmers whose homes and livelihoods join in one place.
Being the one to “lose” the farm is the most shameful failure possible
in the liturgy of agriculture. Doing anything necessary to “hold on”
to the farm is its flip side, even if it means joining “the growing trade”
as Helms sings. This link is among the powerful ingredients fueling
many farmer suicides. The strong connection farmers have to their
land is reflected by the fierce resistance they have to its potential
interference by others. “Involuntarily” losing the farm can come
about in many ways:
•

•

65

If land is taken through eminent domain, it always leaves a
bitter scar, even if just compensation is paid and the public
need or benefit is clear. The compensation is never enough,
and any “replacement” land never has the same emotional
connections.
If land is lost through economic forces such as the 1980’s
farm crisis, then others bear responsibility: the bankers who
should have known better than push the loans, the market
manipulators, the government, or someone else. There are
always others to point to rather than accept responsibility for
our own decisions. This is made easier when many are in
the same situation, making it a collective problem, not
individual culpability.

LEVON HELM, Growing Trade, on ELECTRIC DIRT (Dirt Farm Music L.L.C. &
Vanguard Records 2009).
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•

•

If the farm is lost due to COVID, this will be the cause: an
unprecedented, unforeseen, and unavoidable event, bigger
than any of us. It may not make the loss less painful, but it
will provide an excuse and something to blame. Focus can
shift to why the politicians didn’t do more to help you hold
on?
If you lose the land through the actions of family members,
to siblings in a partition fight or will dispute, or heir’s
property to a cousin who recorded a sale, there is another to
blame and a legal system stacked against you.

In all these cases, the loss of land is still real, leaving a permanent
mark and memory. They contrast to deciding to sell, “losing” the
farm voluntarily. Putting a conservation easement of the land
through a USDA program to restore a wetland under the Wetland
Reserve Program is voluntary. These actions are often done with
alternatives in mind, such as a “like kind exchange” to trade for land
better suited to your needs. In many cases, deciding to sell may mean
cashing in on some high valued land to actually retire, to stop being
land rich and cash poor for once, and to see how the other version
works.
My decision to sell our farm on an installment land contract
entered with a young neighbor was an intentional and planned action.
In these cases, the emotional cost of “losing” the farm is absolved by
the loss being a voluntary decision made of free will, not due to legal
or economic coercion. This is why a “sale” to pay the nursing home
bills, such as we were forced to do with the Back Forty as Dad lay
dying, is less satisfying, somewhere between voluntary and
involuntary. The solace was we “at least had some land to sell.”
Weighed against it was the fear “how much longer can this go on”
and what happens if there is no land left to sell? Given the backdrop
of emotion and connection to the land, it is easy to understand why
most landowners resist any government regulation or action they
believe will restrain the ability to use and enjoy the land, or dispose
of it when necessary.
To a tract of land, who owns it is somewhat irrelevant.
Different owners may treat the land with different levels of care and
respect; some may expect more or give back less. In many ways, the
story and the expectations are always the same; “produce for me” is
the mantra, and so the land does. Another facet of the owners’
attitudes is how set they are on maintaining control. To them the idea
of “losing” the farm is a cardinal sin, perhaps the most ignominious
fate to befall a landowner. To the land, it really isn’t such a big deal.
The main thing that happens is the name on a piece of paper in the

2021]

IOWA LANDOWNERS

93

County Recorder’s office is changed, and the County Auditor will
send the property tax bill to a different address. The boots that walk
the land, assuming the land ever feels the step of a human rather than
the tread of a tractor tire, might change too. But the land doesn’t; it
is still there and will be there next year, next decade, next generation
and even next century. You could say forever or what we like to
refer to as perpetuity. As a law professor, whenever any student
would ask about the “rule against perpetuities” – the arcane legal rule
designed to prevent legal entanglements of land longer than the life
of the owners’ last child – my handy answer about perpetuity was
“perpetuity is the day after I am dead” because then I won’t be around
to care or know what happens to the land.
That is a lesson lost on most landowners! It seems one of
landowners’ favorite activities is thinking up ways to extend control
into the future, long after they are dead, to guide the actions of their
heirs. Lawyers refer to this as “dead hand control.” The favorite
theme in a lifetime of dinner table admonitions to their children is
“you must never sell the farm.” That explains why many parents try
to include legal devices to the effect “you must never sell this land.”
I think my view of perpetuity had it right. Once you are dead, why
does it matter who owns the land? Life is for the living, and the land
should be too.
When I hear people talk about “losing the farm,” I want to
shout “not to worry, the land is not lost, it always knows exactly
where it is.” Perhaps what we really mean in worrying about “losing
the farm” is more about missing out on the opportunity to use, control
and enjoy the land, certainly the right to farm (or exploit) the land to
make a living. In this vein, land is really just one more capital tool
or asset similar to pigs and tractors. We never seem to get upset
about “losing them!” If we are really worried about “losing” the
land, then why don’t more owners show concern for how the land is
actually being lost. The top soil washing off the hillsides, the soil
fertility being sapped away each year, the soil health, the tilth and the
ability to hold and absorb a good rain when it comes rather than see
it quickly pour off the land; these are the real assets contributing to
land values and making land healthy. Someday people may wise up
and realize these are what is being “lost” while they are busy farming
the land so hard to hold on!
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VII. Agriculture’s Fragility

On a drive to Storm Lake, it was like passing through an
endless sea of green. Fields of corn and soybeans, webbed with a
network of fence lines, county roads and every now and then a stream
or river. The bounty and potential of the land were almost
overwhelming, enhanced by the ridge top vistas of more green
stretching miles in every direction. As a lifelong Iowan and son of
the soil, I couldn’t help feel a swell of pride and history in the view.
It seemed to represent the perfect ground to grow a spirit of optimism
and draw a life of fulfillment, laden with hope for a big crop and
better times ahead. To the knowing observer however, the green
fields masked a range of tensions and worries, sharpened by a
growing drought threatening the apparent bounty. Other fears
though go deeper, to the very psyche and psychology of farming in
modern times.
All the apparent prosperity and strength passing by the
window hid an equal mixture of fear and anger, a fragility in farming,
a product of our times and a source of growing tensions clouding our
future. My trip to Storm Lake was ostensibly to see an example of
the tensions and conflict play out in real time. My plan was to attend
the quarterly meeting of the North Raccoon River Watershed
Coalition, made up of representatives from the dozens of towns,
counties, and soil and water conservation districts in the nine-county
watershed. Years before, they had entered a 28E agreement creating
an intergovernmental body to develop plans for improving the water
quality in the watershed and to get some of the millions in a HUD
flood grant the state received. The meeting agenda featured a new
controversy. After 4 years of planning, county supervisors in the
seven northern “farm” counties passed resolutions to rewrite the
watershed map to exclude Polk and Dallas counties, the two more
urban counties at the south end of the watershed. Triggering this
unexpected twist was the scheduled vote to finalize the watershed
improvement plan and establish goals for nutrient reductions to be
achieved. The fight was allegedly over whether the goal should be
set at 41%, as provided for in the Iowa Nutrient Reduction Strategy,
or the higher goal of 48%, established by EPA under the total
maximum daily load plan created to move the Raccoon River off the
Clean Water Act “impaired waters list.” In reality, the fight was
more fundamental. No one in attendance, whether state or local
officials or city environmentalists had any faith either goal will ever
be reached, a fact several speakers acknowledged. The real fight was
over the farming counties fear someone, at some future time, might
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actually expect improved water quality and use the goal to implement
regulations to make it happen. As highly unlikely as that is to
happen, the political fears of the supervisors were real. By the day
of the meeting, supervisors from three of the concerned counties had
rescinded the resolutions due to public criticism. The effect was the
watershed will stay intact, and the final vote to adopt the resiliency
plan with the 48% goal passed 14-11. Even with the vote, the issue
of who should control the watershed will no doubt surface again.
Making the 140-mile drive to attend was well worth it
because it opened the window on a larger issue surging through
Midwest agriculture. The fear expressed by the county officials
representing farming constituents wasn’t just about water quality and
possible regulations. Behind their fear is a larger reality: farmers are
trapped in a system leaving them essentially powerless to market
forces and low prices, locked in unequal relations with the businesses
who thrive on their trade. The other side of the vice pressing in is a
consuming public increasingly willing to question the safety of what
farmers produce and even the morality of their farm practices. The
feeling they have lost the trust of society feeds a “victim” mentality,
letting farmers assume no one appreciates them. Farm groups and
commodity organizations help fuel the “us against the world” view
implicit in how the “critics” of agriculture are portrayed. The “no
one loves us” mentality is supported explicitly with constant
reminders of how important farmers are to society, such as the ANF
“American Needs Farmers” stickers worn on University of Iowa
football helmets and seen on pickup bumpers across the state.
The resulting stew of grievance and self-pity often finds
expression in anger and resentment, not unlike that played out in
Storm Lake. Anger at the environmentalists and city folk who expect
clean water, and at those who expect an odor free countryside but
who do not want to foot the bill for these “benefits.” Resentment is
leveled against the experts and officials who think they know the
answers and appear happy to impose new costs and restrictions on
farmers. The cumulative effect creates a fragility in the farming
community, in sharp contrast to the self-image of resilience and
strength most farmers believe they embody. This is the image
marketers for the seed and chemical companies promote in slick TV
ads extolling the strength of farmers. Fear and fragility drive the
reactionary, anti-regulatory mind set so common with farm groups,
expressed in actions like trying to redraw the map of a watershed as
if doing so will make water quality issues go away. The defensive
crouch agriculture quickly takes against any criticism is often seen
by others as anti-public and a threat to important social goals. The
stance is all the more ironic since the farm sector expects and receives
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billions of dollars in annual public subsidies with few questions
asked about how the money is used or what the public receives in
return.
The anger, fear, and fragility found in much of conventional
agriculture has another more corrosive effect. It takes a good deal of
the fun and joy out of farming. This is a shame because farming at
its essence is all about joy. Being able to harness sun, rain, and seeds
to create new wealth; to work with livestock to bring forth new
generations of animals; to work the land to feed the nation and
support the family; and working to sustain our future can be and has
been one of the most fulfilling careers possible. These rewards are
what draw thousands to dream of becoming farmers and what fuels
the hope of farm families to pass land on to their next generation. As
fear and anger grow in farm country, it threatens to erode not just the
experience of those who farm but the reality of these hopes and
dreams. The fears are reflected in the language and terms commonly
used in agriculture, the euphemisms employed to cover the darker
aspects of farming – such as referring to slaughter houses as meat
harvesting facilities or calling pesticides “crop protection products.”
A good rule of thumb is when you feel the need to invent new words
to hide your reality from the public, and yourself, you have a
problem. When I was a boy, we were all farmers. The label of choice
today is “production agriculture,” a dog whistle used to distinguish
those not worthy of being called farmers, the small farmers, market
gardeners and organic growers.
Underpinning the helplessness flowing under the surface in
much of agriculture is the inherent vulnerability to economics and
weather. If you are constantly subject to the vagaries of the weather,
which can change a clear blue sky to a tornado without warning, it
makes you hyper-vigilant about the attacks you can control. Few of
these forces are in a farmer’s control, making criticisms or threatened
regulations even more galling, but at least those can be confronted.
This vulnerability feeds the feeling “no one appreciates the risks we
take.” This explains why the farm community does not perceive the
billions in public dollars spent to subsidize “crop insurance” as a
form of welfare. Instead farmers see the programs as an entitlement
and a small public compensation for the risks and abuse they take.
There is a certain truth in this feeling; farming is different than most
other jobs for the risks and vulnerability to weather and nature it
involves. The irony is how most people in farming, or at least those
who claim to speak for them, don’t want to believe human activity
contributes to a changing climate and the increasing variability of
storms and weather they experience.
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In many ways, this situation is a tragic tale feeding its own
mythology. It makes the question of how to break the cycle an
important one for the mental health of farmers, for the fertility and
sustainability of the countryside, and for the long-term health of
society. The great news is the answers for how to break the cycle
and the vehicle for doing so is right below our feet. It is in the land
and the delicious food it can produce.

Addressing Food Insecurity in the United States During and
After the COVID-19 Pandemic: The Role of the Federal
Nutrition Safety Net
Sheila Fleischhacker* & Sara N. Bleich**
Abstract
Food insecurity has been a direct and almost immediate consequence
of the coronavirus disease 2019 (COVID-19) pandemic and its associated
ramifications on unemployment, poverty and food supply disruptions.1 As a
social determinant of health, food insecurity is associated with poor health
outcomes including diet-related chronic diseases, which are associated with
worst COVID-19 outcomes (e.g., COVID-19 patients of all ages with obesity
face higher risk of complications, death).2 In the United States (US), the
federal nutrition safety net is predominantly made up of the suite of 15 federal
nutrition assistance programs that the US Department of Agriculture (USDA)
administers and the Older American Act Nutrition Program that the US
Department of Health and Human Services (HHS) administers (See Table
1).3 Both made significant adaptations to help ensure Americans have safe,
secure and healthy foods and beverages during this national emergency. This
essay briefly discusses the successes and shortcomings of these adaptations
by critical life stages and puts forth recommendations for strengthening the
public health impacts of our federal nutrition safety net in the near- and longterm.
I. Introduction
A. Food Insecurity Inequalities
According to the USDA Economic Research Service (ERS), low
food security means “reports of reduced diet quality, variety, or desirability
*
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of diet” while very low food security captures “reports of multiple indications
of disrupted eating patterns and reduced food intake.”4 This is in contrast to
the 1996 World Food Summit definition of food security: “when all people,
at all times, have physical and economic access to sufficient, safe and
nutritious food that meets their dietary needs and food preferences for an
active and healthy life.”5 The ERS estimated 10.5% of US households were
food insecure at least some time in 2019, which they noted was down from a
peak of 14.9% in 2011.6 Food insecurity was most often found among
households with incomes near or below the Federal Poverty Line, with higher
levels among households with children (particularly those headed by single
women or single men), women and men living alone, Black- and Hispanicheaded households (Native American households not adequately sampled),
and households in principal cities (core city in a metropolitan area) and
nonmetropolitan areas.7 One study analyzing data from 2000 to 2010 found
25 percent of American Indian and Alaska Native adults remained
consistently food insecure and were twice as likely to be food insecure
compared to whites.8
In April 2020 during the initial weeks of the COVID-19 pandemic,
“food insecurity doubled overall and tripled among [households] with
children.”9 Indeed, women with children, with the added burden of childcare
and virtual learning during childcare and school closures, have been among
the ones hit hardest.10 On May 5, 2021, the US Census Pulse released data
from their survey collected April 14, 2021 to April 26, 2021 and found about
8 percent of adults reported not having enough food in their households.11
4
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Black and Latino adults were more likely to report food insufficiency than
white adults.12 Households with children were 63 percent more likely to
report food insufficiency.13 Likewise, a 2020 nationally representative study
reported “Black households were more likely to report that they could not
afford to buy more foods; Asian and Hispanic households were more likely
to be afraid to go out to buy food…and racial/ethnic minorities were
significantly less confident about their household food security for the next 4
weeks than whites.”14 A Food Research and Action Center (FRAC)
September 2020 report based on data during the early stages of the COVID19 pandemic also found unprecedented levels of food insecurity across life
stages but noted households with children were “more likely to not have
enough to eat.”15

B. Federal Nutrition Assistance COVID-19 Adaptations
Congress authorized and appropriated a variety of COVID-19 relief
responses thus far to address food insecurity.16 Table 1 highlights key
COVID-19 adaptations by key programs that make up the federal nutrition
safety net. Utilizing these Congressional authorization and appropriations,
among others, the USDA Food and Nutrition Service (FNS) has been
working with state, tribal, territorial, and local partners to distribute funds,
foods and flexibilities (more than 4,000 to date).17
II. Successes & Shortcomings by Critical Life Stages
Even though the nation is still suffering from food insecurity,
evidence indicates lower levels of food insecurity in spring 2021 compared
to early stages of the pandemic in spring 2020.18 This reduction is likely a
12
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14
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sign that collectively our nation’s federal nutrition assistance COVID-19
adaptations, among other COVID-19 reliefs (e.g., expansions to
unemployment insurance and one-time payments of $1,200 per adult and
$500 per dependent), are helping.19 Nevertheless, food insecurity remains
high indicating these federal nutrition assistance adaptations should be
extended and/or expanded in combination with other social safety net
supports such as income, housing, transportation, childcare, and workforce
development supports.20 By critical life stage, the following summarizes key
successes and shortcomings of the COVID-19 relief response adaptations of
the federal nutrition assistance programs.
A. Across Various Life Stages
As described in Table 1 and in a recent report21, the USDA
Supplemental Nutrition Assistance Program (SNAP) is the cornerstone of our
nation’s nutrition safety net and helps eligible individuals across various life
stages and families with supplemental benefits to purchase foods and
beverages at SNAP authorized food retailers.22 The Congressional authorized
and appropriated emergency allotments for all SNAP households up to the
maximum benefit were immediate and impactful approaches to help SNAP
participants.23 But, many SNAP households already receive the maximum
benefit and states varied in their implementation of SNAP COVID-19
emergency allotments.24 In response to President Biden’s Executive Order on
Economic Relief Related to the COVID-19 Pandemic, the USDA recognized
how the poorest households received little to no emergency benefit increases
and responded in April 2021 by providing one billion dollars per month in
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22
Food & Nutrition Serv., Supplemental Nutrition Assistance Program (SNAP) Nutrition
Assistance, U.S. DEP’T OF AGRIC., https://www.fns.usda.gov/snap/supplementalnutrition-assistance-program (last visited May 26, 2021).
23
Caroline G. Dunn et al, supra note 15, at e40(2).
24
SNAP COVID-19 Emergency Allotments Guidance, U.S. DEP’T AGRIC.,
https://www.fns.usda.gov/snap/covid-19-emergency-allotments-guidance (last
visited May 26, 2021).
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additional food assistance to an estimated 25 million people living in very
low-income households that are participating in SNAP.25
While Congress delayed increasing SNAP benefit adequacy during
the initial stages of the COVID-19 pandemic, ultimately through the
Consolidated Appropriations Act (P.L. 116-260) and the American Rescue
Plan (P.L. 117-2), SNAP benefits were increased by 15 percent for nine
months starting in January 2021.26 Increasing SNAP benefit adequacy earlier
in the course of the pandemic would have likely been more effective and
efficient at helping alleviate economic hardships and food insecurity across
the country, especially with escalating food prices due to pandemic-related
food system disruptions.27 Scheduled to end September 30, 2021, this short
and temporary SNAP benefit increase will likely be inadequate to fully
address food insecurity and help stabilize the economy given Congress (P.L.
111-5) temporarily boosted SNAP benefits by 14 percent for about four years
during the Great Recession (2008 to 2013).28 That four-year boost was
associated with increased food expenditures, mitigated declines in calorie
intake, improved food insecurity, and reduced Medicaid cost growth,
especially for people with chronic illnesses with high sensitivity to food
insecurity.29 The USDA is also exploring how to improve SNAP benefits by
evaluating the Thrifty Food Plan, the basis of determining SNAP benefits.30
In July 2020, the USDA released its June 2020 Cost of Food Report and
announced a 5 percent increase in the cost of the Thrifty Food Plan, from the
previous year, which would begin in October 2020.31 On January 22, 2021,
25

USDA Increases Emergency SNAP Benefits for 25 million Americans; Ensures COVID19 Relief Reaches Those Struggling the Most, U.S.DEP’T AGRIC., (April 1, 2021),

https://www.usda.gov/media/press-releases/2021/04/01/usda-increasesemergency-snap-benefits-25-million-americans-ensures.
26

Consolidated Appropriations Act, Pub. L. No. 116-260, div. N, tit. VII, § 702(a) (2020);
RANDY ALISON AUSSENBERG & KARA CLIFFORD BILLINGS, CONG. RESEARCH SERV., R46681,
USDA NUTRITION ASSISTANCE PROGRAMS: RESPONSE TO THE COVID-19 PANDEMIC 6
(2021), https://crsreports.congress.gov/product/pdf/R/R46681.
27
SARA BLEICH, CAROLINE DUNN & SHEILA FLEISCHHACKER, HEALTHY EATING RESEARCH,
THE IMPACT OF INCREASING SNAP BENEFITS ON STABILIZING THE ECONOMY, REDUCING
POVERTY AND FOOD INSECURITY AMID COVID-19 PANDEMIC 4 (2020), available at
https://healthyeatingresearch.org/wp-content/uploads/2020/04/HER-SNAP-Brief042220.pdf.
28
Id.
29
Id., Mark Nord & Mark Prell, Econ. Research Serv., U.S. Dep’t of Agric., Econ. Research
Report No. 116, Food Security Improved Following the 2009 ARRA Increase in SNAP
Benefits, at 8 (Apr. 2011), available at https://www.ers.usda.gov/publications/pubdetails/?pubid=44839.
30
SNAP and Thrifty Food Plans: Catholic Charities New York Speaks to USDA on Behalf of
the People, CATHOLIC CHARITIES OF THE ARCHDIOCESE OF N.Y., (May 17, 2021),
https://catholiccharitiesny.org/news/snap-and-thrifty-food-plans-catholic-charities-new-yorkspeaks-usda-behalf-people.
31
SNAP Benefits to Increase in Fiscal Year 2021: USDA Releases New Cost of Food Report,
U.S. DEP’T AGRIC., (July 29, 2020), https://www.fns.usda.gov/news-item/fns-001020.
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President Biden issued an Executive Order asking the USDA to consider how
it can revise the Thrifty Food Plan to better reflect the cost of a modern
healthy diet.32
Besides SNAP benefit adequacy, the USDA FNS launched the
expansion of the SNAP Online Purchasing Pilot during the COVID-19
pandemic to help with mitigating disease transmission through grocery store
shopping.33 Within weeks, 47 States and the District of Columbia were
offering an online option, but this expansion was generally limited in the
number of stores participating and the number of participants engaging in this
option.34 Congress (P.L.117-2) appropriated funding towards expanding
online SNAP access. There are also a variety of additional opportunities in
the next Farm Bill or other legislative and executive levers to strengthen the
public health impacts of SNAP.35 One emerging opportunity is more
intentional and innovative approaches to advance equity within SNAP access
and adequacy, which may be accelerated by President Biden’s Executive
Order that asks each federal department and agency, including USDA, to
assess whether, and to what extent, its programs and policies perpetuate
systemic barriers to opportunities and benefits for people of color and other
underserved groups.36
In addition to SNAP, The Emergency Food Assistance Program
(TEFAP) has played a critical role in increasing foods and beverages
available for distribution to food banks, nonprofits, or restaurants and, in
doing so, providing vital supports to farmers by purchasing their products.37
Future research could help better assess how best to maximize food supports
across TEFEP, SNAP, Child Nutrition programs, among others, at the

32

Fact Sheet: President Biden’s New Executive Actions Deliver Economic Relief for
American Families and Businesses Amid the COVID-19 Crises, WHITE HOUSE (January 22,
2021), https://www.whitehouse.gov/briefing-room/statements-releases/2021/01/22/factsheet-president-bidens-new-executive-actions-deliver-economic-relief-for-americanfamilies-and-businesses-amid-the-covid-19-crises/.
33
FNS Launches the Online Purchasing Pilot, U.S. Dep’t of Agric.,
https://www.fns.usda.gov/snap/online-purchasing-pilot (last visited Jan. 13, 2021); see infra
Table 2.
34
Id.
35
Bleich et al., supra note 20.
36
Executive Order On Advancing Racial Equity and Support for Underserved Communities
Through the Federal Government, WHITE HOUSE (January 20, 2021),
https://www.whitehouse.gov/briefing-room/presidential-actions/2021/01/20/executive-orderadvancing-racial-equity-and-support-for-underserved-communities-through-the-federalgovernment/.
37
The Emergency Food Assistance Program, U.S. Dep’t of Agric.,
https://www.fns.gov/tefap/emergency-food-assistance-program (last visited May
26, 2021); see COVID-19 and TEFAP, HOUSE AGRIC., COMM.,
https://agriculture.house.gov/covid19/covidtefap.htm (last visited June 6, 2021).
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federal, tribal, territorial, state, and local levels, to ensure a complementary
and coordinated nutrition safety net.
Another USDA FNS program to address food insecurity, called
Meals to You, is a smaller but emerging model for food distribution that
leverages a public-private partnership established with Baylor University
Collaborative on Hunger and Poverty, McLane Global, and PepsiCo and has
distributed nearly 40 million meals to rural children across America during
the first 6 months of the COVID-19 pandemic.38 More work remains to
understand the impact and scalability of this model. In addition to FNS, the
USDA’s Agricultural Marketing Service (AMS) partnered with various food
distributors through May 31, 2021 to purchase more than $6 billion in fresh
produce, dairy and meat products and has delivered 170,953,217 boxes.39
Known as the USDA Farmers to Families Food Box Program, the USDA
established this temporary program using COVID-19 relief discretionary
funding.40 This program was replaced with fresh produce boxes to be
delivered as part of TEFAP through September 2021.41
Across all life stages, there has been limited, dedicated research or
evaluation authorized or appropriated as part of the COVID-19 legislative
responses thus far to identify how best to address food insecurity during and
beyond the COVID-19 pandemic; selected examples include US Census
Pulse Survey monitoring food insufficiency rates and the $75 million
emergency funding for the USDA administered Gus Schumacher Nutrition
Incentive Program, among others.42 These types of research and evaluation
investments would enable the necessary support for more rigorous, real-time
evaluation of what’s working and what’s not. This knowledge is critical to
38

Jeremy K. Everett, How a Baylor Pilot Study on Rural Hunger Distributed 40M Meals
Across the Country This Year, DALL. MORNING NEWS (Dec. 13, 2020, 1:30 AM),
https://www.dallasnews.com/opinion/commentary/2020/12/13/how-a-baylor-pilot-study-onrural-hunger-distributed-40m-meals-across-the-country-this-year/; see USDA Meals to You
Partnership Delivers Nearly 30 Million Meals, U.S. DEP’T AGRIC. (July 16, 2020),
https://www.usda.gov/media/press-releases/2020/07/16/usda-meals-you-partnershipdelivers-nearly-30-million-meals [hereinafter USDA Meals to You].
39
USDA Farmers to Families Food Box, U.S. DEP’T OF AGRIC.,
https://www.ams.usda.gov/selling-food-to-usda/farmers-to-families-food-box (last updated
Apr. 30, 2021).
40
Id., Special Counsel: Perdue violated Hatch Act at Farmers to Families food box event,
THE FENCE POST (Oct. 9, 2020), https://www.thefencepost.com/news/special-counsel-perdueviolated-hatch-act-at-farmers-to-families-food-box-event/.
41
Katie Lobosco, Biden administration winds down Trump’s pandemic food box, program,
CNN (May 12, 2021), https://www.cnn.com/2021/05/12/politics/usda-farmers-to-familiesfood-box/index.html.
42
United States Census Bureau, Measuring Household Experiences during the Coronavirus
Pandemic, Household Pulse Survey – Phase 3.1 (Starting April 14, 2021), May 5, 2021,
https://www.census.gov/data/experimental-data-products/household-pulse-survey.html; and
Produce Blue Book Services, What’s in the Congressional Covid relief package for
agriculture, December 22, 2020, https://www.producebluebook.com/2020/12/22/whats-inthe-congressional-covid-relief-package-for-agriculture/.
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better understand which waivers should be extended, expanded, or become
permanent. A particular focus on implementation science could help
potentially identify in real time how best to advance equity in intervening
food security strategies and help prevent and treat the often co-existence of
diet-related chronic diseases and health disparities.43 One nutrition and
obesity policy research-oriented working group formed during the COVID19 pandemic supported mainly by non-government organizations and the
Centers for Disease Control and Prevention (CDC) discussed the utility of
timely dissemination and implementation science research to help address
child food insecurity and the role of the federal nutrition assistance programs
during the initial stages of the COVID-19 pandemic.44 These types of
investments, particularly in community-based participatory research, can
ensure direct engagement with individuals experiencing food insecurity that
offers useful insights to inform efforts by government, non-government
organizations, and the private sector.
Due to limited COVID-19 dedicated research and evaluation towards
addressing food security and the halting of our national monitoring and
surveillance during the COVID-19 pandemic, we know very little about what
children or adults are eating during the pandemic and what impact COVID19 related eating and activity changes have had on their weight and health
status. One study that analyzed patient visits within clinics in Philadelphia,
Pennsylvania found “obesity prevalence increased from 13.7% (June to
December 2019) to 15.4% (June to December 2020)” and “this increase was
more pronounced among patients aged 5 to 9 years old and those were
Hispanic, non-Hispanic Black, publicly insured, or lower income.”45 This is
problematic because evidence indicates how unstructured days can accelerate
weight gain, particularly among children and adolescents already at risk for
overweight and obesity and facing the “double whammy” of food insecurity
and obesity.46 It’s also unclear if and how the Trump administration’s Public
Charge Rule, which aimed to deny a path to citizenship for participation in
certain safety net programs including for the first time SNAP, impacted
43

Karla I. Galaviz, Jessica Y. Breland, Mechelle Sanders, Khadijah Breathett, Alison
Cerezo, Oscar Gil, John M. Hollier, Cassondra Marshall, J. Deanna Wilson & Utibe R.
Essien, Implementation Science to Address Health Disparities During the Coronavirus
Pandemic, 4 HEALTH EQUITY 1 (2020).
44
Hannah Lane, Lindsey Turner, Caroline Dunn, Erin Hager & Sheila Fleischhacker,
Leveraging Implementatino Science in the Public Health Response to COVID-19: Child Food
Insecurity and Federal Nutrition Assistance Programs, 135 PUB. HEALTH REP., 728, 728–736.
45
Brian P. Jenssen, Mary Kate Kelly, Maura Powell, Zoe Bouchelle, Stephanie L. Mayne
and Alexander G. Fiks, COVID-19 and Changes in Child Obesity, 147 PEDIARTRICS
e2021050013, https://pediatrics.aappublications.org/content/147/5/e2021050123.
46
Andrew G. Rundle, Yoosun Park, Julie B. Herbstman, Eliza W. Kinsey & Y. Claire Wang,
COVID-19-Related School Closings and Risk of Weight Gain Among Children, 28 OBESITY
1008, 1008–09 (2020); June M. Tester, Lisa G. Rosas & Cindy W. Leung, Food Insecurity
and Pediatric Obesity: A Double Whammy in the Era of COVID-19, 9 CURRENT OBESITY
REPORTS 444, 442-450 (2020); Leddy et al., supra note 2, at 1163–1165.
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participation across the federal nutrition safety net.47 The Biden
administration rescinded the stricter Public Charge Rule promulgated by the
Trump administration; however, a lingering chilling effect will likely
persist.48 Moreover, evidence indicates food bank usage by immigrant
families was high during the COVID-19 pandemic.49 Without question, more
work remains to ensure we understand what is working and what is not in
addressing food insecurity during and after the COVID-19 pandemic and that
we identify best practices for addressing food security during future
pandemics or other natural disasters. To address food security, we also need
to better encourage and incentivize more cross-sector and multidisciplinary
research, policy, and practice. One key example is the expansion of the Child
Tax Credit through the American Rescue Plan (P.L. 117-2), among other
revisions to the Child Tax Credit. While the Child Tax Credit is not a direct
policy approach to address food insecurity, evidence indicates these changes
should help reduce child poverty.50
B. The First 1,000 Days
WIC administrative agencies, clinics and staff have made
tremendous COVID-19 adaptions to serve women who are pregnant and/or
lactating and children up to five years old at nutrition risk.51 More work
remains to increase access to online WIC and curbside delivery, particularly
during the COVID-19 pandemic to help reduce disease mitigation among
vulnerable populations.52 The recent Congressional requirement for USDA
to establish a task force on food delivery models in WIC will hopefully help
47

JENNIFER M. HALEY, GENEVIEVE M. KENNEY, HAMUTAL BERNSTEIN & DULCE GONZALEZ,
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https://www.urban.org/sites/default/files/publication/102406/one-in-five-adults-inimmigrant-families-with-children-reported-chilling-effects-on-public-benefit-receipt-in2019_1.pdf.
48
John Kruzel, Biden Rescinds Trump’s ‘Public Charge’ Rule, THE HILL (Mar. 11, 2021,
7:25 PM), https://thehill.com/regulation/court-battles/542860-biden-rescinds-trumps-publiccharge-rule; Featured Issue: Public Charge Changes at USCIS, DOJ, and DOS, AM.
IMMIGR. LAW. ASS’N (Apr. 26, 2021), https://www.aila.org/advo-media/issues/all/publiccharge-changes-at-uscis-doj-and-dos; see Public Charge and Immigration Resources, NAT’L
WIC ASS’N, https://www.nwica.org/immigration-resources (last visited Jan. 13, 2021).
49
Feven Merid, “Stealth” Food Banks Serve the Undocumented, THE COUNTER (July 21,
2020, 12:17 PM), https://thecounter.org/stealth-food-banks-undocumented-immigrantscoronavirus-covid-19/.
50
Bitler, supra note 18.
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See WIC: COVID-19 Waivers by State, U.S. DEP’T AGRIC.,
https://www.fns.usda.gov/disaster/pandemic/covid-19/wic-waivers-flexibilities (last visited
Jan. 13, 2021) (offering a list of Covid-19 WIC waivers issued by each state).
52
Harry Zhang, Grant Awardee: Online Ordering and Curbside Pick-up for WIC
Participants During the COVID-19 Pandemic, HEALTHY EATING RES.,
https://healthyeatingresearch.org/research/online-ordering-and-curbside-pick-up-for-wicparticipants-during-the-covid-19-pandemic/ (last visited Jan. 13, 2021).
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accelerate progress in this area.53 A new, temporary increase in the WIC Fruit
and Vegetable Cash Value Voucher (CVV) should help encourage the
purchase and consumption of these foods among high risk populations.54
Further work is needed to ensure the safe reopening of WIC clinics across the
country.55 American Rescue Plan (P.L. 117-2) investments, among others,
could also help identify short- and long-term opportunities for better
integrating telehealth options, which were something WIC participants and
practitioners were wanting pre-pandemic and could help encourage WIC
participation and retention.56 WIC, among other key stakeholders, must work
to better address the dangerous uptick of homemade infant formula use
during the COVID-19 pandemic, and which historically has been shown to
increase during natural disasters and economic downturns.57 Furthermore,
more work remains to better integrate WIC with other social safety net
programs like SNAP, Medicaid, and housing at the federal, tribal, territorial,
state, and local levels. And during this pandemic and beyond, more work
remains to lift up WIC’s current role and additional potential in tackling
racial disparities in maternal and infant mortality.58

53

Consolidated Appropriations Act, H.R. 113, 116th Cong. § 723 (2021) (enacted); Food &
Nutrition Serv., WIC Task Force on Supplemental Foods Delivery, U.S. DEP’T AGRIC.,
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See Farryl Bertmann, Caroline Glagola Dunn, Elizabeth F. Racine & Sheila Fleischhacker,
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Acad. Nurition & Dietetics (2021).
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See Biden-Harris Administration’s Actions to Reduce Food Insecurity Amid the COVID19 Crisis, U.S. DEP’T AGRIC., https://www.usda.gov/media/press-releases/2021/03/03/bidenharris-administrations-actions-reduce-food-insecurity-amid (last visited May 9, 2021); see
Emily E. Petersen, Nicole L. Davis, David Goodman, Shanna Cox, Carla Syverson, Kristi
Seed, Carrie Shapiro-Mendoza, William M. Callaghan & Wanda Barfield, Racial/Ethnic
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MORTALITY WKLY. REP. 762, 762–65 (2019),
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C. Children and Adolescents
One study estimated approximately 169.6 million school meals
would be missed on average each week across the nation during COVID-19
related school closures.59 A FRAC report indicated the USDA Child and
Adult Care Food Program (CACFP) “served 480 million fewer meals, a 41
percent decrease, compared to the same months in 2019.”60 To rapidly meet
student and the broader community needs during the pandemic, school
districts and childcare centers, among other community sites, have been
making significant investments and tremendous innovations to mitigate
disease transmission while providing meals-to-go.61 In fact, over half of the
jurisdictions (i.e., state, territorial, District of Columbia, and Bureau of Indian
Affairs) administrating USDA child nutrition programs “gave their local
school foodservice operators less than 72 hours of notice between the [school
closure] announcement” and when ideally alternative meal distribution were
to begin.62 The added expenses of these rapid responses are occurring against
a backdrop of lost revenue from a traditional school year food service
operational budget and have left school food operations in poor financial
health.63 Using USDA data, the School Nutrition Association estimated that
schools served 1.7 billion fewer meals which equated to a $2.1 billion dollar
loss in federal reimbursement for their school meal programs.64 The School
Nutrition Association acknowledged Congress provided some emergency
funding for school meals in the December 2020 pandemic relief package but
these funds only cover losses incurred between mid-March 2020 through

with Reductions in Black-White Mortality Disparities?, 16 MATERNAL & CHILD HEALTH J.,
618, 615–623 (Apr. 2012) .
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60
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61
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June 2020.65 Childcare centers are also struggling and most did not have the
capacity to distribute meals during the early stages of the pandemic.66
There was and is room for improvement on communication and
outreach about school and childcare meals, particularly from and between the
USDA, administering agencies at the state, tribal, and territorial levels,
school districts, schools, school food service personnel, childcare centers,
community food sites, families, and students.67 This includes better
communications of how meals-to-go optimally intersect with Pandemic
Electronic Benefits Transfer (P-EBT), a new program to be described next.
Additionally, there are concerns about how the pandemic universal school
meals (not requiring the free and reduced price applications often used to
determine Title I funding) might impact Title I funding for participating
schools.68 Currently, the USDA has extended COVID-19 related waivers that
permit universal school free meals through school year 2022-2022.69 This is
promising but only guarantees universal school free meals for a limited
time.70 Evidence indicates universal school meals have positive associations
with diet quality, food security and academic performance.71 The proposed
American Families Plan moves toward universal free meals by expanding
Community Eligibility Provision (CEP), which allows high-poverty schools
to provide meals free of charge to all of their students.72 Congress should also
explore community eligibility options within CACFP.73
In addition to meals-to-go, Congress authorized for the first time
Pandemic Electronic Benefits Transfer (P-EBT), which provides families
65

Id.
Katherine W. Bauer, Jamie F. Chriqui, Tatiana Andreyeva, Erica L. Kenney, Virginia C.
Stage, Dipti Dev, Laura Lessard, Caree J. Cortwright & Alison Tovar, A Safety Net
Unraveling: Feeding Young Children During COVID-19, 111 Am. J. Publ. Health 117, 116–
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with benefits in the amount equal in value to the school meals missed due to
school closures. P-EBT was modified in subsequent legislation (P.L. 116-159
and P.L.116-260) to include children under six attending childcare centers.
Modeled after the pilot Summer EBT program74, evidence suggests P-EBT
has helped “reduced food hardship…and lifted at least 2.7-3.9 million
children out of hunger.”75 The Center on Budget and Policy Priorities (CBPP)
in partnership with FRAC documented that “every single state developed a
mechanism to get [P-EBT] benefits to more than half of all school-aged
children in the country in a matter of weeks or months.”76 While P-EBT has
provided invaluable benefits to vulnerable households, its roll out across
states varied widely and administrative burden was high while the
responsivity was much longer than anticipated.77 P-EBT also illustrated the
shortcomings and successes of the administrative data infrastructure for many
agencies administering benefits. For example, due to the increase over the
last 10 years in directly certifying (or automatically enrolling) students living
in households receiving SNAP benefits for free school meals, most states
were equipped for distributing P-EBT to children in SNAP households.78 But
Idaho was the last state to apply for P-EBT and cited issues over data
collection, among others, for what led to the delay.79 On January 22, 2021,
USDA announced an increase to the P-EBT benefit by approximately 15
percent, which would retroactively begin at the start of the school year 20202021.80 P-EBT benefits have also been extended for the duration of the
COVID-19 national emergency including, for the first time the summer

74

Summer Electronic Benefit Transfer for Children (SEBTC), U.S. DEP’T AGRIC.,

https://www.fns.usda.gov/ops/summer-electronic-benefit-transfer-children-sebtc
(last visited May 28, 2021).
75
Lauren Bauer, Abigail Pitts, Krista Ruffini & Diane Whitmore Schanzenbach, The Effect
of Pandemic EBT on Measures of Food Hardship, BROOKINGS (July 30, 2020),
https://www.brookings.edu/research/the-effect-of-pandemic-ebt-on-measures-of-foodhardship/.
76
STACY DEAN, CRYSTAL FITZSIMMONS, ZOË NEUBERGER, DOTTIE ROSENBAUM & ETIENNE
MELCHER PHILBIN, CTR. ON BUDGET & POLICY PRIORITIES, CONGRESSIONAL INACTION
EXACERBATES HARDSHIP: EFFECTIVE TOOLS ARE AVAILABLE AND SHOULD BE USED, 4
(2020), https://www.cbpp.org/sites/default/files/atoms/files/9-14-20fa.pdf.
77
Id. at 4–5.
78
ZOË NEUBERGER, CRYSTAL FITZSIMMONS, DOTTIE ROSENBAUM & ETIENNE MELCHER
PHLIBIN, CTR. ON BUDGET & POLICY PRIORITIES, LESSONS FROM EARLY IMPLEMENTATION OF
PANDEMIC-EBT: OPPORTUNITIES TO STRENGTHEN ROLLOUT FOR SCHOOL YEAR 2020-2021, at
4–7 (2020), https://www.cbpp.org/sites/default/files/atoms/files/10-8-20fa.pdf.
79
Ximena Bustillo, Idaho was Last State to Apply for Pandemic Relief for School-Lunch
Students. Here’s Why, IDAHO STATESMAN (Aug. 7, 2020, 1:19 PM),
https://www.idahostatesman.com/news/local/education/article244753172.html.
80
Biden Administration Expands P-EBT to Benefit Millions of Low-Income and Food
Insecure Children During Pandemic, U.S. DEP’T AGRIC., (January 22, 2021),
https://www.usda.gov/media/press-releases/2021/01/22/biden-administration-expands-p-ebtbenefit-millions-low-income-and.
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months, starting summer 2021.81 More work remains to ensure this roll out
during summer 2021 and beyond does not artificially compete with meals-togo options offered at schools or conflict with the summer enrichment options
offered through a variety of USDA Child Nutrition Summer Feeding
Programs.82 The proposed American Families Plan aims to expand summer
EBT to all eligible children nationwide.83
D. College Students, Emerging Adults & and Other Able Bodied
Adults Without Dependents
The December 2020 stimulus relief included a provision that extends
SNAP eligibility to college students who are eligible for federal or state work
study program or who have an expected family contribution of zero.84 This
expansion of the “College SNAP rule”85 was positive given the high levels
of food insecurity documented across college campuses in our country.86
Previously, only some students may be SNAP eligible if they receive public
assistance under a Title IV-A program, participate in a state or federally
financed work study program, work at least 20 hours a week, or are a single
parent or guardian of a young child.87 During the 116th legislative session
(2019-2020) immediately before the pandemic, 17 bills (12 unique) were
introduced to address college food insecurity and none of the first four
COVID-19 stimulus bills explicitly targeted college food insecurity.88 Seven
81

USDA to Provide Critical Nutrition Assistance to 30M+ Kids Over the Summer, U.S.
DEP’T AGRIC., (April 26, 2021), https://www.usda.gov/media/pressreleases/2021/04/26/usda-provide-critical-nutrition-assistance-30m-kids-oversummer#:~:text=PEBT%20was%20established%20in%20March%202020%20to%20provide,of%20the%20pan
demic%2C%20including%20during%20the%20summer%20months.
82
Jessica Soldavini, Rebecca L. Franckle, Caroline Dunn, Lindsey Turner & Sheila
Fleischhacker, Strengthening the Impact of USDA’s Child Nutrition Summer Feeding
Programs During and After the COVID-19 Pandemic, HEALTHY EATING RES., (May 2021),
https://healthyeatingresearch.org/wp-content/uploads/2021/05/HER-Summer-Feeding-final1.pdf.
83
WHITE HOUSE, supra note 72..
84
Consolidated Appropriations Act, Pub. L. No. 116-260, div. N, tit. VII, § 702(e);
AUSSENBERG & BILLINGS, supra note 39, at 9.
85
Melissa Laska & Sheila Fleischhacker, Keeping Low-Income College Students from Going
Hungry, THE HILL (Aug. 11, 2020, 4:30 PM), https://thehill.com/opinion/finance/511479keeping-low-income-college-students-from-going-hungry.
86
Meg Bruening, Katy Argo, Devon Payne-Sturges & Melissa N. Laska, The Struggle Is
Real: A Systematic Review of Food Insecurity on Postsecondary Education Campuses, 117 J.
ACAD. NUTRITION & DIETETICS 1767, 1767–91 (2017),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6901286/.
87
Food & Nutrition Serv., Students, U.S. DEP’T AGRIC.,
https://www.fns.usda.gov/snap/students (last visited Jan. 14, 2021).
88
Melissa N. Laska, Sheila Fleischhacker, Christina Petsoulis, Meg Bruening & Michael
Stebleton, Addressing College Food Insecurity: An Assessment of Federal Legislation Before
and During Coronavirus Disease-2019, 52 J. NUTRITION EDUC. & BEHAV. 982, 983 (2020).
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states have enacted relevant college food insecurity policies and 6 more
introduced bills, while 37 states have no relevant legislative efforts.89 More
comprehensive approaches are needed to enhance college affordability
including affordable housing policies and work study programs. Efforts are
needed to evaluate the recent, temporary extension of SNAP eligibility to
college students who are eligible for federal and state work study programs
and have an expected family contribution of zero to better determine if this
should be extended and/or expanded further to help address college food
insecurity (P.L. 116-260). Moreover, research funding mechanisms within
the government and non-government organizations should make sure college
students and emerging adults – who are not adults but often fall outside the
scope of child health – receive adequate attention as we work to identify the
most promising approaches to address food insecurity among these
populations during and after the COVID-19 pandemic. The American Rescue
Plan (P.L. 117-2) permits individuals under 25 experiencing homelessness to
receive meals through emergency shelters participating in the USDA Child
and Adult Care Food Program.
Another area for exploration is how to better integrate college
students and other emerging adults who are not in college or just graduated
into educational programs or workforce development trainings that can
directly help foster a more resilient food system and help during nutrition
emergencies before, during and after natural disasters; for example, Food
Corp, AmeriCorp, Extension, among others.90 Through these targeted
programs, these workers can help develop new business models to rapidly
improve food distribution, consumer connection, and infrastructure while
reducing wasted food, especially in socially disadvantaged populations.
Specific to Able Bodied Adults Without Dependents (ABAWDs),
which could range from ages 16 to 59 for SNAP eligibility purposes,
Congress and the courts have helped to halt the stricter SNAP work
requirements put forth in a final rule by the Trump administration.91 The
89

See Melissa N. Laska, Sheila Fleischhacker, Christina Petsoulis, Meg Bruening & Michael
Stebleton, Food Insecurity Among College Students: An Analysis of US State Legislation
Through 2020, 53 J. NUTRITION EDUC. & BEHAV. 261, 261–66 (2021).
90
Alesandros Glaros, Chole Alexander, Jodi Koberinkski, Steffanie Scott, Stephen Quilley
& Zhenzhong Si, A Systems Approach to Navigating Food Security During COVID-19:
Gaps, Opportunities, and Policy Supports, 10 J. AGRIC. FOOD SYS. COMMUNITY DEV., 3-8, 113 (2021).
91
See Families First Coronavirus Response Act, Pub. L. No. 116-127, § 2301, 134 Stat. 178,
187–188 (2020); see JESSICA SHAHIN, FOOD & NUTRITION SERV., U.S. DEP’T OF AGRIC., FNSGD-2020-0016, SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM (SNAP) – FAMILIES FIRST
CORONAVIRUS RESPONSE ACT AND IMPACT ON TIME LIMITS FOR ABLE-BODIED ADULTS
WITHOUT DEPENDENTS (ABAWDS) (2020), https://www.fns.usda.gov/snap/ffcra-impacttime-limitabawds#:~:text=As%20you%20are%20aware%2C%20section,%2C%20or%3B%20are%20o
therwise%20exempt (discussing the legislative response to lessen the strict work
requirements through the Families First Coronavirus Response Act). See, e.g., Dist. of
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Biden administration rescinded the Trump administration’s stricter work
requirements and withdrew the Department’s appeal on the previously
vacated final rule (84 FR 66782).92 SNAP continues to have two sets of work
requirements, which states could seek waivers on implementing during times
of local economic and job market challenges like the current COVID-19
pandemic and associated economic ramifications.93 More work remains to
better leverage the USDA SNAP Employment and Training Program,
recognizing the variety of situations that fall under the current ABAWD
definition and fully analyzing any potential unintended consequences of
SNAP work requirements’ promoting self-sufficiency aims on SNAP’s key
mission of addressing food insecurity.94 Further attention is also needed to
explore potentially incrementally decreasing SNAP benefits when an
individual or household income changes to not unintendedly punish securing
work.95
E. Elders
The Older Americans Act was reauthorized during the initial weeks
of the COVID-19 pandemic and included administrative and delivery
flexibilities for Meals on Wheels.96 Additional supplemental funds have been

Columbia v. U.S. Dep’t of Agric., 444 F. Supp. 3d 1, 21–33 (D.D.C. 2020). For a description
of the stricter work requirements proposed under the Trump Administration, see
Supplemental Nutrition Assistance Program: Requirements for Able-Bodied Adults Without
Dependents, 84 Fed. Reg. 980, 980–88 (Feb. 1, 2019). See Food & Nutrition Serv., Work
Requirement Policy Resources, U.S. DEP’T AGRIC., https://www.fns.usda.gov/snap/workrequirements-policies (last visited Jan. 14, 2021).
92
Statement by Agriculture Secretary Tom Vilsack on D.C. Circuit Court’s Decision
Regarding ABAWDs Rule, U.S. DEP’T AGRIC.,(Mar. 24, 2021)

https://www.usda.gov/media/press-releases/2021/03/24/statement-agriculturesecretary-tom-vilsack-dc-circuit-courts.
93

Food & Nutrition Serv., SNAP Work Requirements, U.S. DEP’T AGRIC.,

https://www.fns.usda.gov/snap/work-requirements (last visited June 2, 2021).
94

Sheila Fleischhacker et al., Legislative and Executive Branch Developments Affecting the
United States Department of Agriculture Supplemental Nutrition Assistance Program, 15 J.
FOOD L. & POL’Y 159, 159–62 (2019).
95
Dottie Rosenbaum, SNAP’s “Broad-Based Categorical Eligibility” Supports Working
Families and Those Saving for the Future, CENTER ON BUDGET AND POLICY PRIORITIES,

https://www.cbpp.org/research/food-assistance/snaps-broad-based-categoricaleligibility-supports-working-familiesand#:~:text=One%20aspect%20of%20SNAP%20can,their%20earnings%20above%
20that%20level (last updated July 30, 2019).
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See Older Americans Act of 1965, tit. II, sec. 311(e), § 203, 134 Stat. 240, 254–55 (2020);
see Press Release, Ellie Hollander, President & Chief Exec. Officer, Meals on Wheels, Bob
Blancato, Exec. Dir., Nat’l Ass’n of Nutrition and Aging Servs., $500 Million More in
Emergency Funding for Senior Nutrition Programs Signed into Law (Mar. 27, 2020),
https://www.mealsonwheelsamerica.org/learn-more/national/press-
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authorized in subsequent COVID-19 stimulus packages for anticipated
increased enrollment.97 This is a vulnerable population, especially during this
pandemic, so these flexibilities have helped provide a vital source of
nutrition, while ensuring participant and program staff safety. Regarding
SNAP, efforts to help elders enroll where feasible in online SNAP might help
mitigate their exposure risks too. Ensuring SNAP benefit adequacy during
this pandemic and beyond will also be helpful to round out the federal
nutrition safety for elders.98 Another important USDA FNS program for this
life stage is the Commodity Supplemental Food Program (CSFP), which
Congress (P.L. 117-2) appropriated an additional $37 million to response to
additional pandemic related needs. More work remains to build stronger
intersections across the entire social safety net, particularly tailored towards
our elders, who have varying nutritional, health, and social assistance needs
based on the diversity of ages, health status, family support, and living
situations, among others factors.
III. Strengthening the Public Health Impacts of our Federal
Nutrition Safety Net
A critical ingredient to addressing food insecurity, along with the
preventable racial inequities in diet-related chronic diseases, will be to
strengthen the public health impacts of our federal nutrition safety net.
Increasingly, there have been a variety of efforts that have targeted improving
the dietary quality of our suite of federal nutrition assistance programs; for
example, improved WIC Food Package, stronger nutrition standards for
school and childcare meals, and various competitive funding programs such
as GusNIP that incentivizes fruit and vegetable consumption among SNAP
participants.99 Going forward, further policy, programmatic and resource
room/news/2020/03/27/$500-million-more-in-emergency-funding-for-senior-nutritionprograms-signed-into-law.
97
ADMIN. FOR CMTY. LIVING, U.S. DEP’T OF HEALTH & HUMAN SERVS., ACL COVID-19
RESPONSE (2021), https://acl.gov/sites/default/files/common/AoA%20%20Fiscal%20FAQs%20Supplement%205.pdf; see Press Release, Ellie Hollander, President
& Chief Exec. Officer, Meals on Wheels, Bob Blancato, Exec. Dir., Nat’l Ass’n of Nutrition
and Aging Servs., Meals on Wheels America and NANASP Praise Enactment of American
Rescue Plan (Mar. 11, 2021), https://www.mealsonwheelsamerica.org/learnmore/national/press-room/news/2021/03/11/meals-on-wheels-america-and-nanasp-praiseenactment-of-american-rescue-plan.
98
See BLEICH ET AL., supra note 40.
99
See Kelsey A. Vercammen et al., Strengthening the Public Health Impacts of the
Supplemental Nutrition Assistance Program Through Policy, 41 ANN. REV. PUB. HEALTH
453, 455–72 (2020), available at https://www.annualreviews.org/doi/pdf/10.1146/annurevpublhealth-040119-094143 (evaluating policy opportunities to strengthen the public health
impact of SNAP); see Sheila Fleischhacker et al., Addressing Food Insecurity in the United
States: The Role of Policy, Systems Changes, and Environmental Supports, 9
TRANSLATIONAL BEHAV. MED. 827, 827–36 (2019), available at
https://academic.oup.com/tbm/article/9/5/827/5556898 (providing an overview of
approaches to addressing food insecurity in the United States).
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allocation actions could help strengthen the public health impacts of the
federal nutrition safety net, including but not limited to:
•

•

•

•
•

•

100

Consider, as needed, extending and/or expanding the current
federal nutrition assistance adaptations, in combination with
other social safety net supports such as income, housing,
transportation, and childcare supports;
Support local, tribal, territorial, and state innovations to
address food insecurity and health equity through federal
nutrition assistance programs, including educational
supports and workforce development training that are better
integrated with federal nutrition safety net supports;
Prioritize the role of the federal nutrition assistance
programs in addressing food and nutrition insecurity100,
racial inequalities, economic recovery, and climate change,
including the effective role of permanently increasing
SNAP’s maximum benefit by 15 percent, monitoring and
addressing (as needed) the financial health of school and
childcare food service operations, and ensuring those in need
are enrolled and retained accordingly;
Ensure future immigration reforms (e.g., the current and any
future modifications to the Public Charge Rule), adequately
consider the ramifications on federal nutrition assistance;
Strengthen the development and implementation of the latest
Dietary Guidelines for Americans101 across the suite of
federal nutrition assistance programs (e.g., the WIC Food
Package, school and childcare based programs’ nutrition
standards);
Maximize the Child Nutrition and Farm Bill reauthorization
processes, among other levers, to strengthen the public
health impacts of federal nutrition assistance programs,
including appropriations for research and evaluation to help
identify evidence-based strategies and accelerate scalability;
as one example, making permanent universal free school
meals; and

Dariush Mozaffarian, Sheila Fleischhacker & José R. Andres, Prioritizing Nutrition
Security in the US, 325 J. AM. MED. ASSOC., 1605, 1605–1606 (2021).
101
See generally U.S. DEP’T OF AGRIC. & U.S. DEP’T OF HEALTH AND HUMAN SERVS., 9
DIETARY GUIDELINES FOR AMERICANS, 2020-2025 (2020), available at
https://www.dietaryguidelines.gov/sites/default/files/202103/Dietary_Guidelines_for_Americans-2020-2025.pdf.
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Create a new more centralized Office of the National
Director of Food and Nutrition102 to better coordinate across
the federal food and nutrition agencies to ensure all
Americans have access to safe and nutritious foods and
beverages and we have a roadmap for building a more
resilient food system.
IV. Conclusion

The federal response to the significant food insecurity resulting from
COVID-19 has been swift with many successes by and across key life stages.
Moving forward, research and evaluation should be better integrated to help
identify in real-time critical gaps and opportunities, particularly examining
how best to lift up multi-generational, multi-sectoral, multi-disciplinary, and
multi-jurisdictional approaches. Shortcomings should be examined and
ideally addressed. Deliberate efforts are needed to determine which of the
many waivers should be extended, expanded, or made permanent to help with
the pandemic recovery and beyond. All of this work should be done with an
eye toward racial equity and maximizing the public health impact of the
federal nutrition safety net.

102

Sheila E. Fleischhacker, Catherine E. Woteki, Paul M. Coates, Van S. Hubbard, Grace E.
Flaherty, Daniel R. Glickman, Thomas R. Harkin, David Kessler, William W. Li, Joseph
Loscalzo, Anand Parekh, Sylvia Rowe, Patrick J. Stover, Angie Tagtow, Anthony Joon Yun
& Dariush Mozaffarian, Strengthening National Nutrition Research: Rationale and Options
for a New Coordinated Federal Research Effort and Authority, 112 AM. J. CLINICAL
NUTRITION 721, 747–49 (2020), available at
https://academic.oup.com/ajcn/article/112/3/721/5873352.
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Table 1: The Federal Nutrition Safety Net: The United States Department of
Agriculture (USDA) Suite of 15 Federal Nutrition Assistance Programs and
the US Department of Health and Human Services Older Americans Act
Nutrition Programs103
Supplemental Nutrition Assistance Program (SNAP)
Overview: Formerly known as Food Stamps, SNAP has evolved into an
entitlement program that provides eligible individuals and families,
persons with disabilities, and elders with monthly benefits through
electronic benefit transfer accounts that allow participants to purchase
eligible foods and beverages from more than 240,000 authorized retailers
Year Established: 1961
Authorizing Statue(s): The Agricultural Adjustment Act – 1935 (P.L. 74320) provided initial funding to encourage domestic consumption of
agricultural commodities, The Food and Nutrition Act of 2008 (P.L. 88525, § 1 et seq.), among others
Participants: Averaged 37 million prior to COVID-19 and rose to about
43 million individuals and households per month during the COVID-19
pandemic
Cost: $68.3 Billion appropriated for fiscal year 2021
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
The Families First Coronavirus Response Act (P.L. 116-127)
•
•
•

•
•

103

Temporarily suspends the time limit for Able-Bodied Adults
Without Dependents (ABAWD SNAP participants during the
COVID-19 pandemic
Allows Emergency allotments for all SNAP households up to the
maximum benefit ($646 for a family of four) during the duration
of the pandemic
Authorizes Pandemic-Electronic Benefits Transfer (P-EBT) for
households with children who would normally receive free or
reduced-price school meals if school is closed for at least five
consecutive days during the pandemic
Allows re-enrollment flexibilities to extend deadlines for
participants re-enrolling to receive SNAP benefits
Permits adjustments to Interview Requirements to allow
flexibilities around the in-person interview approval process,

Fleischhacker et al., supra note 99, at 828–29; Econ. Research Serv., Costs and
Participation, U.S. DEP’T OF AGRIC., https://www.ers.usda.gov/topics/food-nutritionassistance/food-assistance-data-collaborative-research-programs/charts/costs-andparticipation/ (last updated Apr. 14, 2021); Bleich et al., supra note 21, at Table 1; CONG.
RESEARCH SERV., R46488 USDA Domestic Food Assistance Programs: FY2020
Appropriations (August 20, 2020); CONG. RESEARCH SERV., IN FOCUS, Older Americans
Act: Nutrition Services Program (2020).
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among others administrative flexibilities including for Disaster
SNAP (D-SNAP)
The Coronavirus Aid Relief and Economic Security Act (P.L. 116-136)
•

Appropriates $15.8 Billion for SNAP appropriation for
anticipated surges in administrative and benefit costs resulting
from increased unemployment

FY2021 Continuing Resolution (P.L. 116-159)
•
•
•
•
•
•

Extends P-EBT authority through FY2021 to approval state plans
Expands P-EBT to include children at childcare centers
Expands P-EBT to US territories participating in the Nutrition
Assistance Program (i.e., Puerto Rico, American Samoa and
Commonwealth of Northern Mariana Islands)
Extends several of the SNAP flexibilities approved under the
Families First Coronavirus Response Act
Permits state SNAP agencies to adopt certain options without
USDA Food and Nutrition Service approval
Provides a finite time period for each adjustment options

FY2021 Consolidated Appropriations Act (P.L. 116-260)
•
•
•
•
•

•

Increases the monthly SNAP benefit level by 15% based on the
June 2020 Thrifty Food Plan through June 30, 2021
Provides $100 million for state SNAP administrative costs
through FY2021
Excludes Pandemic Unemployment Compensation from being
counted towards household income for SNAP
Extends SNAP eligibility to college students who are eligible for
federal or state work study program or has an expected family
contribution of zero
Provides $5 million for technical support to USDA in expanding
the SNAP online purchasing program, including farmers markets
and direct marketing farmers, and for supporting mobile payment
technologies and the electronic benefit transfer system
Provides clarity regarding P-EBT benefits to children under 6
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Makes P-EBT implementation easier for states and clarifies
simplifying assumptions that may be used

American Rescue Plan of 2021 (P.L. 117-2)
•
•
•
•

Extends the 15% SNAP increase benefits for all participants
through September 30, 2021, with $1.15 billion allocated for the
cost of state administrative expenses
Invests in technological improvements to expand access for
families to use their SNAP benefits to purchase groceries online
Provides states with $1.135 billion to support and enhance their
SNAP administration
Extends Pandemic-EBT through Summer 2021

Nutrition Assistance Program (NAP)
Overview: Based on but not directly a part of SNAP and provides incomeeligible individuals and families with cash benefits for food and beverage
purchases in Puerto Rico, American Samoa, and the Commonwealth of the
Northern Mariana Islands
Year Established: 1982
Authorizing Statues(s): The Omnibus Budget Reconciliation Act of 1981
(P.L. 97-35) permitted NAP to operate via block grant in a growing
number of US territories
Participants: Not available
Cost: $1,977.9 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
FY2021 Continuing Resolution (P.L. 116-159)
•

Expands P-EBT to US territories participating in the NAP

Consolidated Appropriations Act, 2021 (P.L. 116-260)
•

Provides $614 million to Puerto Rico and American Samoa for
nutrition assistance, of which $14 million shall be available to the
Commonwealth of the Northern Mariana Islands
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American Rescue Plan of 2021 (P.L. 117-2)
•

Appropriates $1 billion in nutrition assistance for the U.S.
territories participating in the NAP

Disaster Supplemental Nutrition Assistance Program (D-SNAP)
Overview: Provides assistance to low-income households with food loss or
damage caused by a natural disaster after the President has declared
individual assistance for the disaster area and a state requests USDA’s
approval to operate the program
Year Established: 1973
Authorizing Statute(s): The Agriculture and Consumer Protection Act of
1973 (P.L. 93-86) required the USDA to establish temporary eligibility
standards for disasters; the Food and Agriculture Act of 1977 (P.L. 95113) required states to develop a disaster plan; and the Farm Bill and
Congressional appropriations generally provide for disaster relief
Participants: Not available
Cost: $1.4 billion (including SNAP Supplements)
The Emergency Food Assistance Program (TEFAP)
Overview: Provides assistance to low-income households with food loss
or damage caused by a natural disaster after the President has declared
individual assistance for the disaster area and a state requests USDA’s
approval to operate the program
Year Established: 1981
Authorizing Statute(s): TEFAP was established by the Emergency Food
Assistance Act of 1983 (P.L. 98-8) and this Act continues to govern
program operations; the Hunger Prevention Act of 1988 (P.L. 100-435)
authorized funds to be appropriated and formally named under the 1990
Farm Bill (P.L. 101-624); the Food and Nutrition Act of 2008 (P.L. 11379) provides mandatory funding for the program’s entitlement
commodities; and the 2018 Farm Bill 2018 (P.L. 115-334) reauthorized
mandatory food purchases and reauthorizes discretionary storage and
distribution grants
Participants: Not available
Cost: $84 million appropriated for fiscal year 2021
COVID-19 Legislative Adaptations, Authorizations & Appropriations:

2021]

FOOD INSECURITY DURING COVID-19

121

The Families First Coronavirus Response Act (P.L. 116-127)
•

Appropriates $400 million to assist local food banks to meet
increased demand for low-income Americans during the
emergency. Of the total, $300 million is for the purchase of
nutritious foods and $100 million is to support the storage and
distribution of the foods

Consolidated Appropriations Act, 2021 (P.L. 116-260)
•
•

Invests $400 million in TEFAP through September 30, 2021
Allows up to 20% of these funds to be used for commodity
distribution

American Rescue Plan of 2021 (P.L. 117-2)
•

Increases food available for distribution through food banks,
nonprofits, or restaurants to help feed families in need and at the
same time supports farmers by purchasing their product

Disaster Household Distribution
The Families First Coronavirus Response Act (P.L. 116-127)
•

Permits USDA to approve state and local agency requests to
provide boxes of food directly to households in Disaster affected
areas

Food Distribution Program on Indian Reservations (FDPIR)
Overview: Provides USDA Foods to income-eligible households living on
Indian reservations and to American Indian households residing in
approved areas near reservations or in Oklahoma
Year Established: 1976
Authorizing Statute(s): FDPIR is authorized under Food and Nutrition Act
of 2008 (P.L. 113-79, §4(b)), Agriculture and Consumer Protection Act of
1973 (P.L. 93-86, §4(a)), and the 2018 Farm Bill 2018 (P.L. 115-334)
reauthorized the program
Participants: 83,811 individuals monthly in 2019, across 276 tribes
Cost: $134 million appropriated for fiscal year 2021
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
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The Coronavirus Aid Relief and Economic Security Act (P.L. 116-136)
•

•

Appropriates $50 Million to ensure increased FDPIR program
participation would be covered during these uncertain times and
to support bonus packages for new and current participants over
the coming months
Authorizes USDA to approve modified FDPIR drive-thru models
and other modes of delivery

Disaster Household Distribution
The Families First Coronavirus Response Act (P.L. 116-127)
•

Permits USDA to approve state and local agency requests to
provide boxes of food directly to households in Disaster affected
areas

Commodity Supplemental Food Program (CSFP)
Overview: Now works to improve the health of low-income persons at
least 60 years of age by distribution of commodities and providing
administrative support to participating states and Indian tribal
organizations
Year Established: 1969
Authorizing Statute(s): The Agriculture and Consumer Protection Act of
1973 (§4(a)) authorized the program and the 2018 Farm Bill reauthorized
the program
Participants: 702,565 individuals monthly in 2019
Cost: $245 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
FY2021 Continuing Resolution (P.L. 116-159)
•

Allows FNS to spend at a higher rate during the continuing
resolution to provide supplemental foods to income eligible
seniors and some income eligible women, infants, and children up
to age six for CSFP
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Consolidated Appropriations Act, 2021 (P.L. 116-260)
•
•

Provides $13 million to the CSFP, 20% of which may be used for
administrative costs through September 30, 2021
Allows FNS to spend at a higher rate to provide supplemental
foods to low-income seniors and to some low-income women,
infants, and children up to age six for the CSFP

American Rescue Plan of 2021 (P.L. 117-2)
•

Provides an additioanl $37 million for the CSFP

USDA Foods in Schools
Overview: Provides American commodities for schools and institutions
participating in the National School Lunch Program (NSLP), the Child and
Adult Care Food Program (CACFP), and the Summer Food Service
Program (SFSP)
Year Established: Not available
Authorizing Statute(s): The authorizing statute is Richard B. Russell
National School Lunch Act (P.L. 79-396) (§6), the Agricultural
Adjustment Act of 1935 (P.L. 74-320) (§32), the Agricultural Act of 1949
(P.L. 81-439) (§416), and this program is a part of the forthcoming Child
Nutrition Reauthorization
Participants: Approximately 100,000 public and private nonprofit schools
that provide lunches to students
Cost: USDA expected to purchase over $1.2 billion in USDA Foods for
Schools and Child Nutrition Programs during the 2019-2020 school year
(approximately 1.3 billion pounds)
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
The Families First Coronavirus Response Act (P.L. 116-127)
•

Establishes a nationwide opt-in waiver to minimize the impact of
school year 2019-2020 related school closures on State
Distributing Agencies’ school year 2020-2021 USDA Food
Entitlement
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National School Lunch Program (NSLP)
Overview: Provides federal reimbursement for school meal programs
operating in public and private schools and residential child care
institutions
Year Established: 1946
Authorizing Statute(s): The Richard B. Russell National School Lunch Act
(P.L. 79-396) (§6), the Agricultural Adjustment Act of 1935 (P.L. 74-320)
(§32), and The Agricultural Act of 1949 (P.L. 81-439) (§416), and this
program is a part of the forthcoming Child Nutrition Reauthorization
Participants: 29.6 million per school day for school year 2019; dropped to
22.4 during the COVID-19 affected 2020 school year
Cost: $12,507.5 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
Also applicable to the National School Breakfast Program (SBP), Child
and Adult Care Food Program (CACFP), Summer Food Service Program
(SFSP)/Summer Seamless Option (SSO)
The Families First Coronavirus Response Act (P.L. 116-127)
•
•
•
•
•

Allows parents and guardians to pick up meals to bring home to
their kids
Temporarily waives meal time requirements to make it easier to
pick up multiple days’ worth of meals at once
Allows meals be served in a non-congregate setting to support
social distancing
Allows states to serve free meals to children through the summer
in all areas, rather than only those in areas where at least half of
students receive free or reduced-price meals
Selected Other Nationwide Waivers
- Extends the Community Eligibility Provision deadline for
school year 2020-2021
- Extends the 60-day reporting deadline for all state agencies,
school food authorities, and CACFP and SFSP sponsoring
organizations
- Waives the requirement that afterschool meals and snacks
served through certain programs be accompanied by
educational activities to minimize exposure to the novel
coronavirus
- Provides flexibilities for certain monitoring and review
requirements
- Gives states the flexibility to serve meals that do not meet
meal pattern requirements when needed
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Additional Flexibilities
- Fresh Fruit and Vegetable Program (FFVP) – Allows FFVP
at SSO and SFSP sites and parents to pick up FFVP foods and
bring them home to their children
- Special Milk Program (SMP) – Allows state-approved SMP
operators, in good standing, to be reimbursed for milk served
in non-congregate settings and allows parents to pick up milk
and bring them home to their children during non-congregate
meal services

FY2021 Continuing Resolution (P.L. 116-159)
•

Extends NSLP flexibilities approved under the Families First
Coronavirus Response Act

Consolidated Appropriations Act, 2021 (P.L. 116-260)
•

Provides emergency relief to help school meal and child and adult
care food programs to continue serving children and families

School Breakfast Program (SBP)
Overview: Provides federal reimbursement of breakfast meals served at
programs operating in public and private schools and residential child care
institutions
Year Established: 1966
Authorizing Statute(s): The Child Nutrition Act of 1966 (P.L. 89-642)
authorized the School Breakfast Program pilot and amendments to this Act
made the program a permanent entitlement program in 1975 (P.L. 94-105)
and SBP is a part of the forthcoming Child Nutrition Reauthorization
Participants: 14.77 million children in fiscal year 2019; dropped to 12.32
during the COVID-19 affected 2020 school year
Cost: $4,831.4 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations: See
National School Lunch Program

126

JOURNAL OF FOOD LAW & POLICY

[Vol. 17

Special Milk Program (SMP)
Overview: Subsidizes milk provisions to children to eligible institutions,
not participating in the National School Lunch Program or School
Breakfast Program
Year Established: 1954
Authorizing Statute(s): This program has been operating since 1954 (P.L.
86-478), become part of the Child Nutrition Act of 1966 (P.L. 89-642),
and is a part of the forthcoming Child Nutrition Reauthorization
Participants: 35 million total half pints served in fiscal year 2019
Cost: $7.1 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations: See
National School Lunch Program
Summer Food Service Program (SFSP)
Overview: Provides federal reimbursement for meals and snacks provided
during the summer months to participating sites, including schools,
community centers, parks, and faith-based organizations
Year Established: 1969
Authorizing Statute(s): The Richard B. Russell National School Lunch Act
of 1968 (P.L. 90-302) authorized a summer feeding program and SFSP is
part of the forthcoming Child Nutrition Reauthorization
Participants: 141 million total meals and snacks in fiscal year 2019
Cost: $526.4 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations: See
National School Lunch Program
Fresh Fruit and Vegetable Program (FFVP)
Overview: Provides federal reimbursement for meals and snacks provided
during the summer months to participating sites, including schools,
community centers, parks, and faith-based organizations
Year Established: 2002
Authorizing Statute(s): The Farm Security and Rural Investment Act of
2002 (P.L. 107-171) and the Agricultural Act of 2014 (P.L. 113-76)
authorized FFVP and this program is part of the forthcoming Child
Nutrition Reauthorization
Participants: Not available
Cost: $175.5 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations: See
National School Lunch Program
Child and Adult Care Food Program (CACFP)
Overview: Provides federal reimbursement for meals and snacks served to
children, adolescents, and elders participating in eligible programs based
in a variety of settings such as the Boys and Girls Club, early childcare
centers and day care homes, and recreational sites providing programming
tailored to seniors, among others
Year Established: 1968
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Authorizing Statutes(s): The Richard B. Russell National School Lunch
Act of 1968 (P.L.90-302) authorized the program for child care centers,
day care homes, adult day care centers and then with additional
amendments in 1994 the program expanded to offer at-risk after-school
snacks and meals and CACFP is part of the forthcoming Child Nutrition
Reauthorization
Participants: 2,035.8 million total meals served
Cost: $3,835.7 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations: See
National School Lunch Program
Special Supplemental Nutrition Program for Women, Infants and
Children (WIC)
Overview: Provides benefits redeemable for supplemental foods and
beverages, along with nutrition counseling and breastfeeding support to
eligible women who are pregnant and/or lactating and infants from age 0
to 5
Year Established: 1972
Authorizing Statute(s): The Child Nutrition Act of 1966 was amended in
1972 (P.L. 92-433) to authorize WIC as a two-year pilot program, in 1975
WIC was made permanent (P.L. 94-105), and is part of the forthcoming
Child Nutrition Reauthorization
Participants: 6,247 thousand per month in fiscal year 2020
Cost: $6 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
The Families First Coronavirus Response Act (P.L. 116-127)
•
•

Appropriates $500 million for FY2020 to support anticipated
increases in WIC enrollment
Authorizes the USDA to waive WIC regulatory requirements at a
state’s request, including the physical presence requirement

FY2021 Continuing Resolution (P.L. 116-159)
•

Extends waivers for WIC that were included in the Families First
Act until September 30, 2021

Consolidated Appropriations Act, 2021 (P.L. 116-260)
•

Requires the USDA to establish a task force on food delivery
models in the WIC program so that participants have access to
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curbside pickup and other safe food purchasing methods during
the pandemic
American Rescue Plan of 2021 (P.L. 117-2)
•
•

Funds program modernization, innovation, and outreach
Temporarily increases the portion of amount of fruits and
vegetables WIC participants can purchase with their benefits from
$9 to $35 per month through September 30, 2021

Farmers’ Market Nutrition Program (FMNP)/Senior Farmers’
Market Nutrition Program (SFNMP)
Overview: Provides vouchers to WIC participants and eligible seniors to
redeem at farmers’ markets
Year Established: 1992
Authorizing Statute(s): The Child Nutrition Act of 1966 was amended in
1992 (P.L. 102-314) to authorize WIC FMNP and SFNMP; the Farm
Security and Rural Investment Act of 2002 (P.L. 107-171, §4307)
authorized $15 million until expended; the Healthy, Hunger-Free Kids Act
of 2010 (P.L 111-296, §424) authorized $20 million per year but annual
appropriations have been between $15 to $18.5 million through fiscal year
2019; and FMNP/SFNMP are part of the forthcoming Child Nutrition
Reauthorization
Participants: About 832,11 individually annually for fiscal year 2019
Cost: $21 million appropriate for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
The Families First Coronavirus Response Act (P.L. 116-127)
•

Allows administrative flexibilities, including operational changes
to support social distancing

Older Americans Act Nutrition Program
Overview: Administered by the US Department of Health and Human
Services Administration on Aging within the Administration for
Community Living, the Older Americans Act (OAA) Nutrition Programs
provide grants to states to help support nutrition services for older people
throughout the country. Programs include the Congregate Nutrition
Program and the Home-Delivered Nutrition Program. The network is made
up for more than 3,500 home-delivered meal providers and more than
4,100 congregate meal providers.
Year Established: 1972
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Authorizing Statute(s): The Older Americans Act Title III grants authorize
programs for State and Community Programs on Aging; and the Title VI
Grants authorize programs for American Indians, Alaska Natives, and
Native Hawaiians
Participants: 73.6 million congregate meals were served to about 1.5
million meal participants in fiscal year 2018
Cost: $937 million appropriated for fiscal year 2020
COVID-19 Legislative Adaptations, Authorizations & Appropriations:
The Families First Coronavirus Response Act (P.L. 116-127)
•

Appropriates $250 million for the Senior Nutrition Program

The Supporting Older Americans Act of 2020 (P.L. 116-131)
•

Authorizes flexibilities for Meals on Wheels during the pandemic
(additional supplemental funds were authorized in other COVID19 stimulus packages)

The Coronavirus Aid Relief and Economic Security Act (P.L. 116-136)
•

Appropriates $500 Million additional funds for Older American
Act, which includes funding to support nutrition services for older
people throughout the country

Consolidated Appropriations Act, 2021 (P.L. 116-260)
•
•

Provides $175 million in emergency funding for Older Americans
Act nutrition programs, including $7 million for tribal nutrition
programs
Provides needed flexibility to area agencies on aging and state
units on aging to ensure that older adults’ nutritional needs can
continue to be met safely during the pandemic

American Rescue Plan of 2021 (P.L. 117-2)
•

Appropriates $750 million to nutrition services

Martinez-Cuevas v. DeRuyter Brothers and COVID-19: Is
it Time to Re-examine Farmworker Labor Protections?
Margaret Todd & Sarah Everhart*
I. Introduction
In the fall of 2020, in the midst of the COVID-19 global pandemic,
a closely divided (5-4) Washington Supreme Court, in Martinez-Cuevas v.
DeRuyter Bros. Dairy Inc.,1 held that dairy workers, despite a state wage and
hour law2 specifically exempting agricultural workers, are entitled to
overtime pay. The Court based its decision, in part, on the dangerous nature
of the work performed by the dairy workers.3 Although the decision was
specific to dairy workers in Washington, the majority of U.S. farmworkers
are not entitled to overtime wages while working jobs that are generally
considered dangerous and have been made more so during COVID-19.
The federal Fair Labor Standards Act (FLSA) was passed in 1938,4
originally as part of the New Deal,5 and established numerous worker
protections such as guaranteed wages and restrictions on child labor. Since
its enactment, the FLSA has exempted agricultural workers from many of the
FLSA’s wage and hour protections, including but not limited to, overtime
pay.6 Subsequently, states either passed wage and hour statutory frameworks
similar to the FLSA from which agricultural workers were exempted or
allowed the FLSA to govern the treatment of agricultural workers.7 Currently,
only seven states offer any overtime wage protections for agricultural
workers, and of the five, only California provides farm workers overtime pay
after eight hours of work a day, or forty hours a week.8
*
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Autumn Canney, Lost in a Loophole: The Fair Labor Standard Act’s Exemption of
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Hourly agriculture employees in Minnesota must be paid overtime at the rate of time and a
half the employee’s regular rate of pay for all hours worked in excess of forty-eight hours in
a workweek. MINN. STAT. ANN. § 177.25 (West 2021). Agricultural workers in Maryland
and New York are entitled to overtime pay for each hour of work over sixty hours in a
workweek. MD. CODE ANN., LAB. & EMPL. § 3-420(c) (West 2021); N.Y. LAB. LAW § 163-a
(West 2021) (Farm Laborers). In Hawaii, farm owners may select up to twenty weeks each
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Although the less than equal treatment of farmworkers is hardly a
new development, COVID-19 has highlighted and exacerbated these
inequalities. At the outset of the global pandemic, farm workers were among
those classified as “essential,” and despite the health and safety risks they
have continued to work and fulfill their vital role in the U.S. food system.
The U.S. food system is reliant on a comparatively low-paid workforce that
legally receives less protections than other workers, however, given the
Martinez-Cuevas decision and the heightened scrutiny of workplace health
and safety related to COVID-19, it may be time for a reexamination of the
equity of agricultural exemptions to state and federal labor laws.
II. An Examination of Martinez-Cuevas.
The State of Washington adopted the agricultural exemptions in the
FLSA when it passed its Minimum Wage Act (MWA) in 1959, which
establishes minimum wage, overtime pay requirements, and other labor
standards.9 Martinez-Cuevas began as a class action filed in late 2016 by class
representatives, Jose Martinez-Cuevas and Patricia Aguilar, and their 300plus fellow workers at DeRuyter Brothers Dairy in Outlet, Washington
(Yakima County).10 The case originally involved several claims11 but, after
a partial settlement, the only question remaining was whether the agricultural
overtime exemption in the MWA was unconstitutional, thereby entitling the
dairy workers to overtime pay.
A. Privileges and Immunities and Fundamental Rights
Martinez-Cuevas and Aguilar argued the agricultural overtime
exemption12 violated article I, section 12 of the Washington State

or she has worked for forty-eight hours in a week. HAW. REV. STAT. ANN. § 387-3(e) (West
2021). California and Washington are phasing in overtime protections for agricultural
workers. CAL. LABOR CODE §§ 857-864 (West 2021); WASH. REV. CODE ANN. § 49.46.130
(West 2021). Colorado is promulgating rules to provide meaningful overtime to agricultural
workers. COLO. REV. STAT. ANN. § 8-6-120 (West 2021).
9
WASH. REV. CODE ANN. § 49.46 (2017).
10
Adriana Hernandez, Washington Supreme Court Rules State’s Exclusion of Dairy Workers
from Overtime Pay Is Unconstitutional, COLUMBIA LEGAL (Nov. 5, 2020),
https://columbialegal.org/washington-supreme-court-rules-states-exclusion-of-dairyworkers-from-overtime-pay-is-unconstitutional/.
11
In their complaint, plaintiffs alleged that the dairy failed to pay minimum wage to dairy
workers, did not provide adequate rest and meal breaks, failed to compensate pre- and postshift duties, and failed to pay overtime. The parties settled all the claims except for the
overtime claims and the constitutionality of the exemption. Martinez-Cuevas, 475 P.3d at
167.
12
The exact provision challenged was WASH. REV. CODE § 49.46.130(2)(g)1.
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Constitution because it granted a privilege or immunity to agricultural
employers.13 Washington state’s privileges and immunities clause14 says:
No law shall be passed granting to any citizen, class of citizens, or
corporation other than municipal, privileges or immunities which
upon the same terms shall not equally belong to all citizens, or
corporations.
Washington precedent indicates the intent of this clause is “preventing
favoritism and special treatment for a few to the disadvantage of others,”15
but only laws implicating fundamental rights of state citizenship can be
challenged on this basis.16 The dairy workers argued the exemption in the
MWA granted a privilege or immunity from article II, section 35 of the
Washington state constitution, which directs the state legislature to “pass
necessary laws for the protection of persons working in mines, factories and
other employments dangerous to life or deleterious to health,”17and
establishes the fundamental right of all workers in dangerous industries to
receive workplace health and safety protections.
The dangers of farm work have been well-studied. Agricultural
workers routinely labor long hours under difficult conditions in an industry
with one of the highest fatal work injury rates; more than double the rate for
mining and related industries.18 The DeRuyter workers, specifically, milked
close to 3,000 cows per shift, 24 hours a day, 7 days a week.19 They averaged
nine-hour days and 216 hours per month.20 The injury rate for Washington’s
dairy industry was 121 percent higher than all other state industries combined
and 19 percent higher than the entire agricultural sector. Consistent with state
data, the injury rate at the DeRuyter facility was approximately 11 percent,
13

Martinez-Cuevas, 475 P.3d at 174.
WASH. CONST. art. I, § 12.
15
Martinez-Cuevas, 475 P.3d at 168–71. Much of the dicta in the opinion goes to great
length to explain the historical evolution of the privileges and immunities analysis and how it
is not used in Washington to bring challenges based on racial disparity.
16
Martinez-Cuevas, 475 P.3d at 171.
17
The full provision states: “The legislature shall pass necessary laws for the protection of
persons working in mines, factories and other employments dangerous to life or deleterious
to health; and fix pains and penalties for the enforcement of the same.” (emphasis added)
WASH. CONST. art. II, § 35.
18
Including repetitive exposure to musculoskeletal strains and sprains, respiratory hazards,
toxic chemicals, illness, and mortality psychological stresses, and a variety of zoonotic
diseases. Martinez-Cuevas, 475 P.3d 175–76 (González, J., concurring) (referencing Eric
Hansen, MD & Martin Donohoe, MD, Health Issues of Migrant and Seasonal Farmworkers,
14 J. HEALTH CARE FOR POOR & UNDERSERVED, 153, 155–57 (2003)).
19
Gabe Guarante, Washington Supreme Court Decisions Grants Farmworkers Overtime
Pay, SEATTLE EATER (Nov. 5, 2020), https://seattle.eater.com/2020/11/5/21551773/dairyfarm-workers-overtime-pay.
20
Petitioners’ Opening Brief at 10, Martinez-Cuevas, 475 P.3d 164 (Apr. 15, 2019) (No.
96267-7), https://www.courts.wa.gov/content/Briefs/A08/962677%20Pet'r's%20Brief.pdf.
14
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exceeding the injury rate for all industries in Washington.21 The DeRuyter
Bros. notably did not dispute that the dairy industry is dangerous to the health
of dairy workers.22
B. Equal Protection of the Law
Martinez-Cuevas and Aguilar also challenged the agricultural
exemption to the MWA, on equal protection grounds; in other words, they
argued the exemption should be struck down because it authorized unequal
treatment of similarly situated people “absent a sufficient reason to justify
disparate treatment.”23 Specifically, they argued the exemption, based on the
FLSA, was rooted in and motivated by racial bias and that, despite the racially
neutral language of the law, the exemption had a disparately negative impact
on the Latinx individuals who made up nearly all of Washington’s dairy
workers.24 A majority of the media coverage on this case centered on the
equal protection challenge. Leading up to the decision, numerous articles
detailed the racist history of agricultural labor law exemptions and pondered
the vast implication for the agricultural industry that could follow equal
protection challenges to other states’ wage and hours laws with similar
agricultural worker exemptions. The Supreme Court’s ruling, however, was
ultimately decided on the privileges and immunities grounds, and the court’s
majority declined to address the equal protection claim.25
C. Washington Supreme Court’s Decision and Rationale
After the initial partial settlement, the parties filed cross motions for
summary judgment with the Yakima County Superior Court. DeRuyter and
intervenors, which included the Washington State Dairy Federation and
Washington Farm Bureau,26 argued the agricultural exemption to the MWA
implicated no fundamental right and did not benefit one class over another or
violate equal protection.27 The trial court granted partial summary judgment
to the dairy workers based on a violation of the privileges and immunities
clause but cited a different fundamental right than that argued by the dairy
workers, namely the deprivation of the fundamental right to work and earn a

21

Id. at 5.
Martinez-Cuevas, 475 P.3d at 172.
23
Martinez-Cuevas, 475 P.3d at 175 (J. Gonzalez, concurring).
24
Petitioners’ Opening Brief, supra note 20, at 32–34, 41.
25
Martinez-Cuevas, 475 P.3d at 174 n.4.
26
The Washington State Dairy Federation and the Washington Farm Bureau requested and
were granted leave to intervene, so they became parties in the case defending against the
farmworkers’ challenge. 475 P.3d at 168.
27
Martinez-Cuevas, 475 P.3d at 168. Defendants also argued that the overtime exemption
did not violate equal protection laws, which the court did not discuss since their decision was
based on the privileges and immunities violation. Id.
22
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wage.28 After the partial ruling, the state Supreme Court granted discretionary
review.
Challenges to a law based on the Washington state constitution
privileges and immunities clause are subject to a two-part analysis, requiring
the court to ask (1) whether a challenged law grants a “privilege” or
“immunity” for purposes of the state constitution; and, if the answer is yes,
(2) whether there is a “reasonable ground” for granting that privilege or
immunity.29
The court concluded that article II, section 35, and the provision’s
imperative “shall,”30 established a fundamental right to statutory protection
for citizens working in extremely dangerous conditions.31 Under the
reasonable ground prong of the privileges or immunities test, the court
needed to make a legal determination by “scrutiniz[ing] the legislative
distinction to determine whether it in fact serves the legislature's stated
goal.”32 There was, however, no evidence in the legislative history during the
drafting and passing of the MWA supporting DeRuyter and the intervenors’
claims that the exemption was based on seasonality of agricultural work,
citing the changes in weather, crop growth, and commodity market prices as
ample reasons for the legislature to decide agricultural work is ill-suited to
the 40-hour workweek and overtime pay.33 The court went on to compare the
seasonal characteristics of agricultural work with other industries, such as
retail, that also experience surges in demand for workers, but are not exempt
from overtime requirements. DeRuyter Dairy only employed two seasonal
workers and the majority of employees worked year-round in “constant,
factory-like work . . . unlike that of piece-rate seasonal workers.”34
The clear purpose behind the MWA—to protect the health and safety
of Washington workers through wage and hour protections—combined with
the empirical evidence of the severe hazards the dairy workers face, and the
lack of reasonable grounds in the legislative history to exclude agricultural
workers from constitutionally guaranteed protection, led the court to
conclude the overtime exemption was, on its face, an impermissible grant of
28

Id. at 174.
Id. at 171. Both the questions for the reasonable ground review are questions of law, which
courts review de novo.
30
The court specifically noted the imperative “shall” creating a duty, as opposed to a
discretionary power.
31
Martinez-Cuevas, 475 P.3d at 171. The dissent argued that despite “shall” in article II,
section 35, the legislature still only intended to create a discretionary power as evidenced by
their intentional omission of agricultural workers from the definition of “employee” in the
MWA. Id. at 184–84 (Stephens, C.J., dissenting).
32
Martinez-Cuevas, 475 P.3d at 173 (quoting Schroeder v. Weighall, 316 P.3d 482, 486
(Wash. 2014)).
33
Martinez-Cuevas, 475 P.3d at 173.
34
Id.
29
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privilege to agricultural employers.35 Although the court declined to address
whether its decision applied retroactively, it could impact overtime pay for
over 200,000 farm workers across Washington State.36
The court in Martinez-Cuevas could have created powerful legal
precedent had it found the state’s overtime exemption was based in racial
discrimination and failed to provide workers with equal protection of the
law.37 A decision of that type could have been utilized to challenge overtime
exemptions in numerous other states with labor laws modeled on the FLSA.38
By affirming the lower court’s decision based on the Washington
constitution’s right for worker protection as applied to the dairy industry, the
impact of the Martinez-Cuevas decision on the U.S. food system may have
less value as precedent than some labor advocates had hoped.39 The court’s
decision, however, based on the importance of protecting farm workers from
dangers by providing them with overtime pay, has arguably more power in
the time of COVID-19 when the threat of food system disruptions has caused
a societal-wide consideration of food system working conditions.
III. COVID-19 Has Highlighted the Unequal Treatment of Farm
Workers.
It is undeniable that farm labor is hazardous40 and has been made
more so by the COVID-19 pandemic. The impact of COVID-19 on farm
workers is acknowledged in Justice Gonzalez’s concurrence in MartinezCuevas in which he points out that “Today we face a global pandemic, and
while many others stay home, farm workers continue to go to work because
they are recognized as essential. But they go to work on unequal terms. They
deserve better.”41
35

Id. at 174.
Hernandez, supra note 10.
37
Marina Multhaup, Martinez-Cuevas: Reckoning with Labor Laws’ Racist Roots, ONLABOR
(Aug. 20, 2020), https://www.onlabor.org/martinez-cuevas-reckoning-with-labor-lawsracist-roots/.
38
Id.
39
Gene Johnson, Washington Supreme Court: Farmworkers to Get Overtime Pay, AP NEWS
(Nov. 5, 2020), https://apnews.com/article/washington-agricultured4d155379061da6798e1790342093ed4#:~:text=Maryland%20and%20Minnesota%20also%
20offer,court%20brief%20in%20the%20case (“The ruling could provide a template for
extending overtime in other states, said Charlotte Garden, a Seattle University Law School
professor who worked on a friend-of-the-court brief in the case. ‘(President) Trump’s remake
of the federal judiciary means that federal courts are likely to be hostile to workers for the
foreseeable future,’ she wrote in an instant message. ‘That means that in many states,
workers and their advocates are going to be looking to state courts to vindicate their rights.
The law in this case is obviously WA-specific, but it could still inspire new litigation
strategies both inside and outside WA.’”).
40
Agricultural Safety, U.S. CENTER FOR DISEASE CONTROL AND PREVENTION,
https://www.cdc.gov/niosh/topics/aginjury/default.html (last visited Sept. 10, 2021).
41
Martinez-Cuevas, 475 P.3d at 178 (Gonzalez, J., concurring).
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In the early days of the pandemic in March of 2020, the United States
Department of Homeland Security designated farm workers as essential
workers. As essential workers, farmworkers continued their work, which
meant, travelling to and from farms, working, and living in close quarters
with other workers.42 In June of 2020, the United States Center for Disease
Control (CDC) issued safety recommendations specific to farmworkers,
however, the safety recommendations were not mandated by the
Occupational Safety and Health Administration. As of October 2020, eleven
states, including Washington, had issued required safety standards for
farmworkers meant to prevent the spread of COVID-19.43
Despite on-farm safety precautions, COVID-19 has significantly
impacted farm and food system workers. The most publicized COVID-19related impacts to the U.S. food system were those suffered by 42,805
workers in over 700 meatpacking and food processing plants.44 The Food &
Environment Reporting Network estimates that at least 91,717 farm workers
have contracted the virus, with at least 466 deaths.45 Another estimate from
Purdue University indicates more than 936,000 agricultural workers have
tested positive for COVID-19 nationwide.46
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https://about.bgov.com/news/reeling-midwest-farmers-look-for-lawmakers-plan-b-as-aidstalls/.
45
The FERN Covid-19 Mapping project concluded on September 2, 2021 after almost 500
days of data collection. Leah Douglas, Mapping Covid-19 Outbreaks in the Food System,
FOOD & ENV’T REPORTING NETWORK (Apr. 22, 2020),

https://thefern.org/2020/04/mapping-covid-19-in-meat-and-foodprocessing-plants/; Leah Douglas, FERN’s Covid-19 Mapping Project Concludes,
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Essential farm workers, however, have not been provided the same
support and protections offered to other workers during the pandemic. At
least half47 of farmworkers were ineligible to receive a direct stimulus check
from the Coronavirus Aid, Relief, and Economic Securities (CARES) Act.
The Families First Coronavirus Relief Act (FFRCA)48 which required all
employers with fewer than 500 employees to provide paid sick and family
leave, applied to farm employees, but employers with 50 or fewer employees
were exempt.49 The vast majority (96.6%) of the nearly 106,200 farm
operations in the United States had fewer than 50 employees on their payrolls
in March 2019.50 When FFCRA went into effect in April 2020, 71% of the
688,00051 farm employees were excluded.52 Unfortunately, the true extent of
the pandemic’s threat to farmworkers’ health may never be revealed, partly
because the CDC has no plans to track infections of farm workers and
because workers often decline COVID-19 testing.53
IV. A Reexamination of Wage and Hour Protections and
Potential Impacts.
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A consideration of the appropriate wage and hour protections for
farm workers is a complex undertaking and a complete analysis would
require an understanding of the potential positive and negative impacts on
employers, workers, and consumers. Although at first blush, overtime
protections may seem inherently positive for workers, the Martinez-Cuevas
opposition cited a host of potential negative repercussions for both employers
and workers if overtime exemptions are eliminated. Employers, when faced
with increased labor costs, may choose to invest in expensive robotic
production equipment, increasing capital expenses for farm employers and
reducing the need for on-farm employment.54 To avoid paying existing
workers overtime wages, employers may choose to limit the hours of existing
workers and hire additional workers to perform the required work.55 If the
hours offered to farm workers are limited in an effort to avoid triggering
overtime pay, some workers will be forced to seek multiple jobs to make up
the difference.56 Agricultural groups in an amicus curiae brief filed in
Martinez-Cuevas argued, “applying overtime protections would leave farms
with three options: limiting their harvest and leaving crops to rot, absorbing
the extra labor costs, or hiring additional workers to avoid incurring overtime
expenses.”
Many of the anticipated impacts of requiring overtime wages for
farmworkers cited in Martinez-Cuevas are being raised by agricultural
industry groups in New York in an effort to maintain a newly established
overtime protection for farm workers. In 2019 the New York state legislature
passed the Farm Laborers Fair Labor Practices Act (the Act), which
established overtime protections for farm workers who work more than 60
hours in a week or on their guaranteed day of rest as of this year.57 Despite
many involved in the process agreeing that the 60 hour a week threshold was
reasonable and struck the right balance between employers and employees, a
Farm Laborers Wage Board, authorized by the Act, decided to delay
implementation until at least November 1, 2021, and will delay the study and
evaluation on the impacts of further lowering the overtime threshold to the
standard 40 hours a week.58 Those in opposition to further increasing the
54
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overtime protections for farm workers in New York warn the increased labor
costs will lead to a transition from fruit and vegetable production to field
crops which can be mechanically planted and harvested.59
An expansion of wage and hour protections for farm workers will
most likely also impact consumers through increased food prices. A recent
economic study60 about increasing farm workers’ wages indicates that raising
the average hourly earnings of U.S. field and livestock workers by 40% (to
$19.60 an hour) would amount to a 4% increase in the retail price of fresh
fruits and vegetables, or about $25 per year per household.61 Although there
is evidence of a general willingness on the part of some consumers to pay
more for foreign products that promote sustainable agriculture and living
wages for workers in other countries, such as Fair Trade products, consumers
have not been asked to do the same for food grown in the United States.62
The success of programs such as the Fair Food Program63 in the tomato
industry, however, may be indicative of a societal inclination to consider the
treatment of farm workers as part of food buying decisions.64
V. Conclusion
The Martinez-Cuevas decision in isolation will most likely not, as
some had hoped, serve as the catalyst to afford all U.S. farmworkers with
overtime pay. However, in combination with a renewed interest in workplace
safety created by COVID-19, it may cause a reexamination of the wages of
U.S. farmworkers. The global pandemic quickly became a divisive political
issue, but one unifying concern was whether there would be empty grocery
store shelves. Although the global pandemic did not result in wide scale food
shortages, it has caused society to consider the people who produce our food,
59
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and it highlighted the fragility of a food system dependent on workers who,
despite dangerous working conditions, are typically denied basic wage and
hour protections.

